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Most Negative Treatment: Distinguished 

Most Recent Distinguished: Dolan v. Ontario Civilian Commission on Police Services | 2011 ONSC 1376 , 2011 
CarswellOnt 1439 , [ 2011 ] O.J. No. 1028 , 277 O.A.C. 109 , 24 Admin. L.R. ( 5 th) 284 , 199 A.C.W.S. ( 3 d) 985 | (Ont. Div. 
Q., Mar 10 , 2011 ) 


1993 CarswellNat 820 
Federal Court of Canada — Appeal Division 

Apotex Inc. v. Canada (Attorney General) 

1993 CarswellNat 1357,1993 CarswellNat 820, [1993] F.C.J. No. 1098, [1994] 1 F.C. 742,162 
N.R. 177,18 Admin. L.R. (2d) 122, 44 A.C.W.S. (3d) 349, 51 C.P.R. (3d) 339, 69 F.T.R. 152 (note) 

Re ss. 18,18.1 and 18.2 of Federal Court Act, R.S.C. 1985, c. F-7, as amended 

Re Food and Drugs Act, R.S.C. 1985, c. F-27, as amended 

MERCK & CO. INC. and MERCK FROSST CANADA INC. v. APOTEX INC. and ATTORNEY 
GENERAL OF CANADA and MINISTER OF NATIONAL HEALTH AND WELFARE 

Mahoney, Robertson and McDonald JJ.A. 

Heard: August 31 and September 1,1993 
Judgment: October 22,1993 
Docket: Doc. A-457-93 

Counsel: W. Ian C. Binnie, Q. C. , and William H. Richardson , for appellants. 

Harry Radomski and Richard Naiberg , for respondent Apotex Inc. 

H. Lome Murphy, Q. C. , and Steve Tenai , for respondent Attorney General of Canada and Minister of National Health 
& Welfare. 

Subject: Intellectual Property; Public; Property 
Related Abridgment Classifications 
Intellectual property 
II Patents 

II .5 Application for patent 
II. 5 .a General principles 

Headnote 

Patents — Application for patent 

Mandamus — Performance of public duty — Generic manufacturer and distributor of drugs seeking mandamus to 
compel Minister to issue notice of compliance so that it could market its version of drug in competition with innovator's 
drug — Innovator opposing application and seeking prohibition — Mandamus granted and prohibition denied — 
Generic manufacturer having vested right to issuance of notice of compliance before passage of new legislation which 
would have effect of changing law. 

A Inc. manufactured and distributed drugs that were researched, developed and first brought to market by innovator 
companies. M Inc. was an innovator drug manufacturer. This case related to A Inc.'s right to market Apo-Enalapril, 
a generic version of the drug enalapril. Enalapril, which was used for treatment of congestive heart failure and 
hypertension, was discovered by M Inc. Prior to the proclamation of the Patent Act Amendment Act, 1992 ("Bill 
C- 91 "), a generic drug company such as A Inc. could obtain a compulsory licence from the Commissioner of Patents 
authorizing it to advertise, manufacture and sell any drug in respect of which a Notice of Compliance ("NOC") had 
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been issued. Although the generic drug company was required to pay royalties to the drug's innovator, it could sell the 
drug notwithstanding the innovator's patent rights. Bill C-91 was drafted in order to protect innovator pharmaceutical 
companies' distribution and sales rights to patented drugs and represented a reversal of government policy adopted by 
Parliament in 1923. A Inc. submitted a New Drug Submission ("NDS") in respect of Apo-Enalapril on February 15, 
1990. On October 16, 1990, M Inc. was granted a 17-year patent in respect of enalapril. Bill C-91 received third reading 
on December 10, 1992. 

On December 22,1992, A Inc. brought an application for judicial review against the Minister in which it sought an order 
in the nature of mandamus to compel the Minister to issue a NOC with respect to Apo-Enalapril. Although A Inc.'s 
NDS was incomplete when it filed its mandamus application, by February 3,1993, Apo-Enalapril met all of the scientific 
safety and efficacy conditions required for a NOC to issue. On February 4, 1993, Bill C-91 received royal assent and the 
Apo-Enalapril NOC was placed on the desk of the Minister's delegate, F, for signature. F was of the view that the NOC 
ought to issue but he was concerned about the impending passage of Bill C-91. Accordingly, neither F nor the Minister 
issued the NOC while they sought legal advice to determine their obligations. On February 22,1993, M Inc. commenced 
an application for judicial review seeking a prohibition order preventing the Minister from issuing the Apo-Enalapril 
NOC. On March 12, 1993, the relevant portions of Bill C-91 came into force. On March 18, 1993, the applications of 
M Inc. and A Inc. were consolidated and on July 16, 1993, A Inc.'s application for mandamus was allowed and M Inc.'s 
application for prohibition was denied. 

M Inc. appealed, arguing that A Inc. did not have a vested right by March 12,1993. M Inc. argued that the court ought to 
exercise its discretion to refuse the order sought because the effect would be to frustrate legislative change ("the balance 
of convenience"). M Inc. also submitted that if A Inc. had a vested right prior to March 12,1993, that right was divested 
by the provisions enacted by Bill C-91 since they had retroactive effect. Finally, M Inc. alleged that the jurisdiction of 
the Federal Court to grant judicial review had been "ousted" by the paramountcy provision in Bill C-91 which provided 
that the section in question "shall prevail to the extent of the inconsistency or conflict." 

Held: 

The appeal was dismissed. 

With respect to the first submission, the question to be answered was whether A Inc. was entitled to the advantages 
of the "old" law or bound to accept the disadvantages arising from the "new" (Bill C-91). The traditional approach to 
this issue focuses on whether the decision-maker reached a decision before the intervening legislation came into effect. 
In other words, did A Inc. acquire a vested right to the NOC by March 12, 1993? Four issues were relevant to this 
determination: (a) the scope of the Minister's discretion; (b) the relevance of legal advice; (c) the relevance of the "pending 
legislative policy"; and (d) whether the matter had reached the Minister for his consideration. With respect to (a), the 
Minister's discretion was severely restricted so that he could consider only those factors concerning a drug's safety and 
efficacy. With respect to (b), the legal advice sought in this case had no bearing on the exercise of the Minister's narrowly 
circumscribed discretion. With respect to (c), since it could not be said that in the exercise of his statutory power under the 
regulations the Minister was entitled to have regard to the provisions of Bill C-91 after they were enacted but before they 
were proclaimed into effect, the pending legislative policy was a not relevant consideration which could be unilaterally 
invoked by the Minister. Finally, with respect to (d), A Inc. had complied with the requisite provisions as fully as possible 
prior to March 12, 1993 and the Minister had considered A Inc.'s application. Accordingly, A Inc. had a vested right to 
the NOC regardless of the Minister's failure to render a decision by March 12, 1993. 

With respect to M Inc.'s second contention, the balance of convenience test authorizes the court to use its discretion 
to displace the law of relevant considerations and the doctrine of vested rights. It should therefore be used only in the 
clearest of circumstances and not be perceived as a panacea for bridging legislative gaps. There was no legal basis upon 
which the "balance of convenience" test could be applied to deny A Inc. the order it sought. 

With respect to the third argument, a purposive interpretation of the regulations and appreciation of the ejusdem 
generis canon of statutory interpretation revealed that it only applied to NDSs that had not reached the point where the 
Minister's discretion was spent as of March 12, 1993. 

With respect to the fourth and final submission, there was no way in which the provisions of Bill C-91 or any regulation 
made thereunder could be said to be paramount to s. 18 of the Federal Court Act. There was no paramountcy issue. 
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s. 17 

Patent Act, R.S.C. 1952, c. 203 — 
s. 41(3) [re-en. S.C. 1968-69, c. 49, s. 1] 
s. 41(4) [re-en. S.C. 1968-69, c. 49, s. 1] 

Patent Act, R.S.C. 1985, c. P-4 — 
s. 39(4) 
s. 39(14) 

s. 55.2 [en. S.C. 1993, c. 2, s. 4] 
s. 55.2(4) [en. S.C. 1993, c. 2, s. 4] 
s. 55.2(5) [en. S.C. 1993, c. 2, s. 4] 

Patent Act Amendment Act, 1992, S.C. 1993, c. 2 — 
s. 3 
s. 4 

s. 12(1) 

War Measures Act, 1914, The, S.C. 1914, c. 2. 
Regulations considered: 

Food and Drugs Act, R.S.C. 1985, c. F-27 — 

Food and Drug Regulations, 

C.R.C. 1978, c. 870, 

s. C.08.001 

s. C.08.002(l)(o) [am. SOR/85-143] 
s. C.08.002(l)(6 ) 
s. C.08.002(l)(c) 

s. C.08.004(l)(n) [am. SOR/85-143; am. SOR/88-257] 
Patent Act, R.S.C. 1985, c. P-4 — 

Patented Medicines (Notice of Compliance) Regulations, 
SOR/93-133, 


WestlawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


6 




Apotex Inc. v. Canada (Attorney General), 1993 CarswellNat 820 
1993 CarswellNat 820, 1993 CarswellNat 1357, [1993] F.C.J. No. 1098... 

s. 5 
s. 5(1) 
s. 5(2) 
s. 6 
s. 7(1) 

Appeal from judgment reported at (1993), 49 C.P.R. (3d) 161, 66 F.T.R. 36 (T.D.) granting applicant pharmaceutical 
company mandamus to compel issuance of notice of compliance which would enable applicant to market its generic 
drug in competition with innovator's patented drug. 

The judgment of the court was delivered by Robertson J.A.: 

1 The respondent, Apotex Inc. ("Apotex"), is a "generic" manufacturer and distributor of drugs. That is to say 
it manufactures and distributes drugs which were researched, developed and first brought to market by "innovator" 
companies. Apotex sought an order in the nature of mandamus to compel the Minister of National Health and Welfare 
(the "Minister") to issue a Notice of Compliance ("NOC") with respect to Apo-Enalapril, its generic version of the drug 
enalapril. Armed with a NOC, Apotex would have been in a position to market Apo-Enalapril in direct competition with 
"VASOTEC", the trade-mark under which the appellants, Merck & Co., Inc. and Merck Frosst Canada Inc. ("Merck"), 
manufacture and sell enalapril. 

2 Merck, an "innovator" drug manufacturer, is the leading pharmaceutical company in Canada in terms of sales. 
Its drug "VASOTEC" is used for the treatment of congestive heart failure and hypertension and is the largest selling 
pharmaceutical in Canada, contributing approximately $140 million toward Merck's annual revenue of $400 million. 
It is thus not surprising that Merck sought an order prohibiting the Minister from issuing the NOC to Apotex. The 
mandamus and prohibition applications were consolidated by order of the Court and heard together. Apotex was the 
victor and hence the matter is before us for further consideration. 

3 This is not the first time the competing economic interests of Canadian generic and innovator drug manufacturers 
have collided: e.g., Pfizer Canada Inc. v. Canada (Minister of National Health & Welfare) (1986), 12 C.P.R. (3d) 438 
(Fed. C.A.), leave to appeal to Supreme Court refused (1987), 14 C.P.R. (3d) 447 (note); Glaxo Canada Inc. v. Canada 
(Minister of National Health & Welfare) , [1988] 1 F.C. 422 (T.D.), additional reasons at (1988), 19 C.P.R. (3d) 374 
(T.D.), affirmed (1990), 36 F.T.R. 80 (note) (C.A.); and Apotex Inc. v. Canada (Attorney General) (1986), 10 F.T.R. 271 
(T.D.), application for reconsideration denied (1986), 11 C.P.R. (3d) 62, affirmed (1986), 12 C.P.R. (3d) 95 (Fed. C.A.), 
leave to appeal to Supreme Court of Canada refused (1987), 14 C.P.R. (3d) 447 (note). 

4 This appeal, however, represents more than a private law skirmish about the economic and health interests of 
Canadians. At least one aspect of that issue was supposedly resolved by Parliament when it enacted the Patent Act 
Amendment Act, 1992 , S.C. 1993, c. 2 amending R.S.C. 1985, c. P-4 ("Bill C-91") with the intent of thwarting the possible 
appropriation by generic drug companies, such as Apotex, of the research and development initiatives of innovators, 
such as Merck. The principal issue we must address here is the effect of Bill C-91 on what Apotex argues is a vested right 
to the NOC. The enactment of Bill C-91 between the date that Apotex's mandamus application was filed and the date 
it was heard, together with the Minister's continuing failure to issue the Apo-Enalapril NOC, were the legal catalysts 
which propelled both Apotex and Merck into the courtrooms of the trial and appeal divisions of this Court. 

5 Aside from reviewing the traditional requirements for mandamus, this Court must determine whether the Minister 
could withhold the NOC on the basis of the then unproclaimed provisions of Bill C-91. Alternatively, it is asked whether 
the delay occasioned by the need to obtain legal advice with respect to the legality of issuing the NOC prevented Apotex 
from acquiring a vested right to the NOC. Now that Bill C-91 is law, Merck argues that Apotex must comply with its 
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54 Most issues raised by counsel concern the availability of orders in the nature of mandamus. I propose to outline 
in general terms the principles governing such orders before clarifying those issues central to this appeal. 

(1) Mandamus — The Principles 

55 Several principal requirements must be satisfied before mandamus will issue. The following general framework 
finds support in the extant jurisprudence of this Court (see generally O'Grady v. Whyte , [1983] 1 F.C. 719 (C.A.) at 
722-23, citing Karavos v. Toronto (City) , [1948] 3 D.L.R. 294 (Ont. C.A.) at 297; Mensinger v. Canada (Minister of 
Employment & Immigration) , [1987] 1 F.C. 59 (T.D.) at 66. 

(1) There must be a public legal duty to act: Canada (Minister of Employment & Immigration) v. Hudnik , [1980] 1 F.C. 
180 (C.A.); Jefford v. Canada (Ministry of Consumer & Corporate Affairs) , [1988] 2 F.C. 189 (C.A.); Winegarden 
v. Public Service Commission (1986), 5 F.T.R. 317 (T.D.); Rossi v. R. , [1974] 1 F.C. 531 (T.D.); Canadian Wildlife 
Federation Inc. v. Canada (Minister of the Environment) , [1989] 3 F.C. 309 (T.D.), affirmed (1989), 38 Admin. L.R. 
138 (Fed. C.A.); Bedard v. Canada (Correctional Service) , [1984] 1 F.C. 193 (T.D.); Carota v. Jamieson , [1979] 1 
F.C. 735 (T.D.), affirmed [1980] 1 F.C. 790 (C.A.); and Nguyen v. Canada (Minister of Employment & Immigration) 

, Doc. A-120-91 (Fed. C.A.), judgment dated July 12, 1993, not reported [reported (1993), 16 Admin. L.R. (2d) 1], 

(2) The duty must be owed to the applicant: 6 Rothmans of Pcdl Mall Canada Ltd. v. Minister of National Revenue , 
[1976] 2 F.C. 500 (C.A.); Distribution Canada Inc. v. Minister of National Revenue , [1991] 1 F.C. 716 (T.D.), affirmed 
[1993] 2 F.C. 26 (C.A.); Secunda Marine Services Ltd. v. Canada (Minister of Supply & Services) (1989), 27 F.T.R. 
161 (T.D.); and Szoboszloi v. Canada (Chief Returning Officer) , [1972] F.C. 1020 (T.D.); see also Jefford v. Canada 
, supra. 

(3) There is a clear right to performance of that duty, in particular : 

(a) the applicant has satisfied all conditions precedent giving rise to the duty: O'Grady v. Whyte , supra; Hutchins 
v. Canada (National Parole Board) , A-333-93 (Fed. C.A.) judgment dated July 7,1993, not reported [reported 
[1993] 3 F.C. 505]; and see Nguyen v. Canada (Minister of Employment & Immigration) , supra; 

(b) There was (i) a prior demand for performance of the duty; (ii) a reasonable time to comply with the demand 
unless refused outright; and (iii) a subsequent refusal which can be either expressed or implied, e.g. unreasonable 
delay; see O'Grady v. Whyte , supra, citing Karavos v. Toronto (City) , supra; Bhatnager v. Canada (Minister 
of Employment & Immigration) , [1985] 2 F.C. 315 (T.D.); and Canadian Wildlife Federation Inc. v. Canada 
(Minister of the Environment) , supra. 

(4) Where the duty sought to be enforced is discretionary, the following rules apply : 

(a) in exercising a discretion, the decision-maker must not act in a manner which can be characterized as "unfair", 
"oppressive" or demonstrate "flagrant impropriety" or "badfaith "; 

(b) mandamus is unavailable if the decision-maker's discretion is characterized as being "unqualified", "absolute", 
"permissive" or "unfettered "; 

(c) in the exercise of a "fettered" discretion, the decision-maker must act upon "relevant", as opposed to "irrelevant", 
considerations ; 

(d) mandamus is unavailable to compel the exercise of a "fettered discretion" in a particular way ; and 

(e) mandamus is only available when the decision-maker's discretion is "spent", i. e., the applicant has a vested right 
to the performance of the duty . 


WestlawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


15 






Apotex Inc. v. Canada (Attorney General), 1993 CarswellNat 820 
1993 CarswellNat 820, 1993 CarswellNat 1357, [1993] F.C.J. No. 1098... 

See Canada (Restrictive Trade Practices Commission) v. Canada (Director of Investigation & Research, 
Combines Investigation Act) , [1983] 2 F.C. 222 (C.A.), reversing [1983] 1 F.C. 520 (T.D.); Carota v. Jamieson 
, supra; Apotex Inc. v. Canada (Attorney General) January 19, 1993, unreported, supra; Maple Lodge Farms 
Ltd. v. Canada , [1980] 2 F.C. 458 (T.D.), affirmed [1981] 1 F.C. 500 (C.A.), affirmed [1982] 2 S.C.R. 2; Jefford 
v. Canada , supra; Merck & Co. v. Sherman & Ulster Ltd. (1971), 65 C.P.R. 1 (Ex. Ct.), affirmed (1972), 5 
C.P.R. (2d) 2 (note) (S.C.C.); Distribution Canada Inc. v. Minister of National Revenue , supra; and Kahlon v. 
Canada (Minister of Employment & Immigration) , [1986] 3 F.C. 386 (C.A.). 

(5) No other adequate remedy is available to the applicant: Carota v. Jamieson , supra; Maple Lodge Farms Ltd. v. 
Canada , supra; Jefford v. Canada , supra; Harelkin v. University of Regina , [1979] 2 S.C.R. 561; and see Canada 
(Auditor General) v. Canada (Minister of Energy, Mines & Resources) , [1987] 1 F.C. 406 (C.A.), affirmed [1989] 
2 S.C.R. 49; 

(6) The order sought will be of some practical value or effect: Friends of the Oldman River Society v. Canada ( Minister 
of Transport) , [1990] 2 F.C. 18 (C.A.), per Stone J.A. at 48-52, affirmed [1992] 1 S.C.R. 3, per La Forest J. at 76-80; 
Landreville v. R. , [1973] F.C. 1223 (T.D.); and Beauchemin v. Canada (Employment & Immigration Commission) 
(1987), 15 F.T.R. 83 (T.D.). 

(7) The Court in the exercise of its discretion finds no equitable bar to the relief sought: Penner v. Ontario (Electoral 
Boundaries Commission) , [1976] 2 F.C. 614 (T.D.); Friends of the Oldman River Society v. Canada (Minister of 
Transport) , supra. 

(8) On a "balance of convenience" an order in the nature of mandamus should (or should not) issue . 

56 In this appeal, it is understood that the Minister had a duty to act which was owed to Apotex and not the Crown. 
Merck has not sought to show that Apotex is disentitled in equity to the relief sought. Nor has it sought to establish 
that an order of mandamus would be ineffectual. On the other hand, it argues that Apotex's application was premature 
to the extent that not all conditions precedent had been satisfied at the time the application was initiated. As well, it 
contends that an alternative and adequate remedy is available to Apotex. Aside from the balance of convenience issue 
noted earlier, the remaining issues central to this appeal may be stated as follows: Did Apotex have a vested right to the 
NOC as of March 12,1993? If Apotex did have such a right, was that right divested by the Patented Medicines Regulations 
? Does the paramountcy provision in Bill C-91 oust the jurisdiction of this Court to grant the order sought by Apotex? 

(2) An Alternative and Adequate Remedy 

57 Bill C-91 authorizes Apotex to challenge the validity of Merck's patent. If successful, not only would Apotex be 
entitled to the NOC but Merck would be liable in damages for wrongfully delaying its issue (see s. 6, Patented Medicines 
Regulations ). Accordingly, Merck argues that compliance with the existing legislation is of itself an adequate remedy. 
This reasoning, of course, merely begs the question. I would note that Merck has not sought to establish that an order 
of mandamus would itself be ineffectual. Conversely, Apotex has not sought to show that Merck has a more adequate 
remedy — an action for patent infringement — as an alternative to its application for prohibition. 

(3) Prematurity 

58 Merck takes the position that the Minister owed no duty to Apotex at the time it commenced its judicial review 
application on December 22,1992 or on the hearing date. This submission is certainly correct in part. The Minister owed 
no duty to Apotex on December 22; the HBP's review of Apotex's NDS was ongoing at that time. Merck maintains that 
fding an application before a duty is owed constitutes a bar to mandamus. It relies on Karavos v. Toronto (City) , supra, 
a decision of the Ontario Court of Appeal which has been cited with approval by this Court in O'Grady v. Whyte , supra, 
per Heald J.A. at 722. In Karavos , Laidlaw J.A. stated (at p. 297): 
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1994 CarswellNat 1402 
Supreme Court of Canada 

Apotex Inc. v. Canada (Attorney General) 

1994 CarswellNat 1402,1994 CarswellNat 1501 , [ 1994 ] 3 S.C.R. 1100 , [ 1994 ] A.C.S. No. 113 , [ 1994 ] S.C.J. 

No. 113,176 N.R. 1 , 29 Admin. L.R. ( 2 d) 1 , 52 A.C.W.S. ( 3 d) 178 , 59 C.P.R. ( 3 d) 82 , EYB 1994-67302 

MERCK & CO. INC. and MERCK FROSST CANADA INC. 
v. APOTEX INC. and ATTORNEY GENERAL OF CANADA 
and MINISTER OF NATIONAL HEALTH & WELFARE 

La Forest, L'Heureux-Dube, Sopinka, Gonthier, Cory, Iacobucci and Major JJ. 

Heard: December 5,1994 
Judgment: December 15,1994 
Docket: Doc. 23905 

Counsel: W. Ian C. Binnie, Q.C., and William H. Richardson , for appellants 
H.B. Radomski and Richard Naiberg, for respondent Apotex Inc. 

//. Lome Morphy, Q. C. , and Kent E. Thomson, for respondents Attorney General of Canada and Minister of National 
Health and Welfare 

Subject: Intellectual Property; Public; Property 
Related Abridgment Classifications 
Intellectual property 
II Patents 

II. 5 Application for patent 
II.5.a General principles 

Headnote 

Patents — Application for patent 

Mandamus — Performance of public duty — Manufacturer and distributor of generic drugs seeking mandamus to 
compel Minister to issue notice of compliance so that it could market its version of drug in competition with innovator's 
drug — Innovator opposing application and seeking prohibition — Mandamus granted and prohibition denied — 
Generic drug manufacturer having vested right to issuance of notice of compliance before passage of new legislation 
which would have effect of changing law — Innovator's appeals to Court of Appeal and Supreme Court of Canada 
dismissed. 

A Inc. manufactured and distributed drugs that were researched, developed and first brought to market by innovator 
companies, such as M Inc. Prior to the proclamation of the Patent Act Amendment Act, 1992 ("Bill C-91"), a generic drug 
company could obtain a compulsory licence from the Commissioner of Patents authorizing it to advertise, manufacture 
and sell any drug in respect of which a Notice of Compliance ("NOC") had been issued. Although the generic drug 
company was required to pay royalties to the drug's innovator, it could sell the drugs in spite of the innovator's patent 
rights. Bill C-91 was drafted in order to protect innovator pharmaceutical companies' distribution and sales rights to 
patented drugs and represented a reversal of a government policy first adopted by Parliament in 1923. 

A Inc. submitted a New Drug Submission ("NDS") in respect of one of M Inc.'s discoveries on February 15, 1990. On 
October 16,1990, M Inc. was granted a 17-year patent in respect of the drug in question. Bill C-91 received third reading 
on December 10, 1992. 

On December 22, 1992, A Inc. brought an application for judicial review against the Minister seeking an order in the 
nature of mandamus to compel the Minister to issue an NOC with respect to the drug. Although A Inc.'s NDS was 
incomplete when it filed its mandamus application, by February 3, 1993, its version of the drug met all of the scientific 
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safety and efficacy conditions required for an NOC to issue. On February 4, 1993, Bill C-91 received royal assent and 
A Inc.'s NOC was placed on the desk of the Minister's delegate, F, for signature. F believed that the NOC should issue 
but was concerned about the impending passage of Bill C-91. Therefore, neither F nor the Minister issued the NOC 
while they sought legal advice to determine their obligations. On February 22, 1993, M Inc. brought an application for 
judicial review, seeking an order of prohibition preventing the Minister from issuing the NOC. On March 12, 1993, the 
relevant parts of Bill C-91 came into force. The applications of M Inc. and A Inc. were subsequently consolidated; A 
Inc.'s application for mandamus was allowed and M Inc.'s application for prohibition was denied. 

M Inc.'s appeal was dismissed. It was determined that A Inc. had a vested right to the NOC regardless of the Minister's 
failure to render a decision by March 12,1993. Further, there was no legal basis upon which the "balance of convenience" 
test could be applied to deny A Inc. the order it sought. A purposive interpretation of the regulations and appreciation 
of the ejusdem generis canon of statutory interpretation revealed that it applied only to NDSs that had not reached the 
point where the Minister's discretion was spent as of March 12, 1993. Finally, there was no way the provisions of Bill 
C-91 or any regulation made thereunder could be found to be paramount to s. 18 of the Federal Court Act. 

M Inc. appealed. 

Held: 

The appeal was dismissed. 

The reasons of Robertson J.A. of the Federal Court of Appeal were agreed with. 

Appeal from judgment reported at (1993), [1994] 1 F.C. 742, 18 Admin. L.R. (2d) 122, 51 C.P.R. (3d) 339,162 N.R. 177 
(C.A.), dismissing appeal from decision granting mandamus and denying prohibition. 

Per curiam: 

1 We are all of the view that the appeal should be dismissed substantially for the reasons of Robertson J.A. in the 
Federal Court of Appeal (1993), [1994] 1 F.C. 742. The appeal is accordingly dismissed with costs. 

Appeal dismissed. 


End of Document 
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1970 CarswellSask 89 
Saskatchewan Court of Appeal 

Smythe v. Anderson 

1970 CarswellSask 89,11 D.L.R. ( 3 d) 503 , 73 W.W.R. 536 

Smythe and Humbert (Applicants) v. Anderson et al (Respondents) 

Woods, Brownridge and Hall, JJ.A. 

Judgment: March 11,1970 


Counsel: W. P. Maclsaac, for applicants. 

J. J. A. Dierker, for respondents. 

Subject: Corporate and Commercial 
Related Abridgment Classifications 
Business associations 
IV Powers, rights and liabilities 
IV.2 Rights and liabilities of association members 
IV.2.e Miscellaneous 
Headnote 

Corporations — Co-operative associations — Rights and liabilities of members 

Mandamus — Request to Directors of Co-operative Association To Call Meeting — Conditions Justifying Exercise of 
Court's Discretion. 

Applicants sought by way of mandamus, to compel the directors of a co-operative association to call a meeting of its 
28,000 members in order to call in question, and possibly to interfere with, the handling by the directors of a strike among 
the co-operative's employees. Sec. 57 (amended 1966, ch. 28) of The Co-operative Associations Act, RSS, 1965, ch. 246, 
provided that 100 members could request the directors to call a special meeting for the purpose of disposing of specific 
business and upon such request the directors were required to call such meeting. 

It was held, per curiam, that mandamus was a discretionary remedy and in the instant case the applicants had failed to 
advance reasons sufficient to justify the exercise of the discretion in their favour; they had not shown that failure to call 
the meeting had caused, or would cause, any hardship to them or to the comparatively small number who had made 
the request; they had not shown that the business to be discussed was so urgent that it could not be left until the next 
general meeting; moreover it appeared that the business to be discussed was not within the competence of the members 
themselves but rather that it lay within the exclusive jurisdiction of the directors: Reg. v. All Saints, Wigan (Church¬ 
wardens) (1876) 1 App. Cas. 611, at 620, 25 WR 128; Rodd v. Essex County (Mun. Corpn.) (1910) 44 S.C.R. 137, at 143, 
affirming 19 O.L.R. 659, 30 Can Abr 882; Re Ont. Hydro-Electric Power Commn. and Thorold and Pelham ( Tps.) (1924) 
55 O.L.R. 431, at 435, 30 Can Abr 1129 (C.A.) applied. 

The judgment of the Court was delivered by Hall, J.A.: 

1 The applicants are members of the Sherwood Co-operative Association Limited, which I will hereafter refer to as 
"the Association". The respondents are the directors of the Association which is incorporated under The Co-operative 
Association Act, RSS, 1965, ch. 246. 

2 The Association is a consumers' co-operative, which operates a department store, lumber yard, and other retail 
outlets in the city of Regina. The total membership in it exceeds 28,000. 
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3 In or about the month of October, 1969, the employees of the association went out on strike. On October 3, during 
the period of the strike, a request in writing signed by 148 people to call a special meeting of the members in accordance 
with sec. 57 (amended 1966, ch. 28) of The Co-operative Associations Act was served upon the respondents. 

4 Sec. 57 of The Co-operative Associations Act reads: 

57. — (1) The directors may call a special meeting of the members or of the delegates or of the members and delegates, 
as the case may be, at any time, and one hundred members or ten per cent of the members whichever is the lesser 
or twenty-five percent of the district delegates may request the directors to call a special meeting for the purpose of 
disposing of specific business, and the directors shall thereupon call such meeting. 

(2) Notice of all special meetings, together with a statement of the purpose thereof, shall be mailed to each member 
and delegate entitled to attend the meeting, at least ten days prior to the date thereof, at the address given in the 
register of members, provided that where a special resolution is to be presented at the meeting, the notice shall be 
mailed so as to give each member or dele gate entitled to attend the meeting not less than ten days' notice, specifying 
the intention to propose the resolution as a special resolution. 

(3) No business other than that specified in the notice shall be transacted at a special meeting. 

5 On or about October 10, 1969, the applicant Smythe and several others, terming themselves the "committee of 
concerned co-operators" sent a letter to the acting manager of the Association, in which they stated that the meeting 
requested in the document of October 3, "must come immediately so that the Board may have the benefit of the members' 
directions regarding the handling of the negotiations and management of the Sherwood Co-Op during the strike and 
while the strike is still in progress." 

6 On October 10, 1969, the respondents wrote to the committee of concerned co-operators, stating that it was 
impossible to comply with the request for a special meeting because such a meeting would be harmful while negotiations 
were still in progress and would not serve any purpose and because the accounting required in the demand could not 
be done while the strike was on. Reference was made to the cost of calling a special meeting, then estimated to be 
approximately $3,000. It was later estimated that the cost would be approximately $5,000. 

7 In a letter dated October 27, 1969, the committee of concerned co-operators sent the respondents a copy of the 
request for a special meeting, dated October 3, 1969, along with a new request in writing for a special meeting signed by 
137 persons. Of the 148 people who signed the first request, 114 were actually members of the Association. Of the 137 
signing the latter request, 127 were members. Forty seven names appeared on both requests. 

8 The respondents wrote to the committee of concerned co-operators on November 13, 1969, definitely expressing 
their refusal to call a meeting. 

9 The applicants then made this application for an order that a peremptory writ of mandamus issue, directed to the 
respondents as the board of directors of the Association, commanding them and each of them to call a special meeting 
of the members of the Association pursuant to the request made under sec. 57 of the Act for the purpose of disposing 
of the following special business: 

(1) The handling by the Directors of their management of the Sherwood Co-Operative Association Limited 
immediately before the 1969 strike to the date of the special meeting. 

(2) The effect of the dispute on the financial position of the Sherwood Co-Operative Association Limited. 

(3 ) The refusal of the Board to call a special meeting requested by more than 100 members of the Sherwood Co- 
Operative Association Limited in a Petition presented to the Manager of the said Association on the 3rd day of 
October, 1969. 
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(4) The effect of the said Association's relationship with Federated Co-Operative Limited on the democratic 
operation of the Association. 

(5) Co-Operative principles and their connection with labour relations in the Association. 

10 The items of special business above correspond to those contained in the requests for a special meeting served 
upon the respondents. 

11 Whether a writ of mandamus will be granted under these circumstances is a matter of discretion for the court. In 
Reg. v. All Saints, Wigan (Churchwardens) (1875-76) 1 App. Cas. 611, 25 WR 128, Lord Chelmsford said at p. 620: 

... A writ of mandamus is a prerogative writ and not a writ of right, and it is in this sense in the discretion of the 
Court whether it shall be granted or not. The Court may refuse to grant the writ not only upon the merits, but upon 
some delay, or other matter, personal to the party applying for it; in this the Court exercises a discretion which 
cannot be questioned. 

12 In Rodd v. Essex County (Mun. Corpn.) (1910) 44 S.C.R. 137, affirming 19 O.L.R. 659, Anglin, J. said at p. 143: 

But mandamus is a discretionary remedy which will not be granted merely to enforce some abstract right so as to 
entail upon the defendant expense and trouble without any substantial benefit or advantage accruing therefrom to 
the plaintiff. To the remedy of mandamus the maxim lex neminem cogit ad vana sen inutilia peragenda applies. Rex 
v. London (Bp.) (1811) 13 East 418, at p. 420 (n), 104 ER 433. Moreover, notwithstanding that an applicant may 
have made out a case of strict legal right, in the exercise of its discretionary power the court will consider his mo 
tives, and if not convinced of their propriety, will withhold relief. Reg. v. Liverpool, Manchester and Newcastle-upon- 
Tyne Ry. (1852) 21 LJQB 284, 19 LTOS 108. Antecedent demand and refusal must also be made clear. 

13 In the instant case antecedent demand and refusal have been established. If the words "specific business" used 
in sec. 57 are taken to mean defined or particular business, the items of business proposed by the applicants would be 
included and the applicants may have made out a case of strict legal right. It could, perhaps, be argued that the words 
"specific business" were intended to include only such business as shareholders or members are empowered to transact 
at a special meeting. It is not necessary at this time to decide which interpretation should be followed. 

14 Under the provisions of The Co-operative Associations Act , the members of the association have the right to deal with 
certain types of business at special or general meetings. Some examples are: Alteration or addition to the supplemental 
bylaws (sec. 12 [5] [amended 1966, ch. 28]); approval of certain contracts between a director and the Association (sec. 50); 
removal of directors from office (sec. 53); and effecting amalgamation with another association (sec. 103). I find nothing 
in the Act which empowers the members at a special meeting to deal with the business proposed in the notice of motion. 

15 Generally speaking, the management of the affairs of the Association is the function of the directors and cannot 
be exercised by the members. Sec. 46 of the Act provides: 

46. The directors shall direct and supervise the business and property of the association and may by resolution 
exercise all such powers of the association as are not required by this Act or the supplemental bylaw to be exercised 
by the association in a general or special meeting. 

16 The powers given the directors in sec. 46 certainly include the right to engage and discharge employees, to negotiate 
wage and salary rates and to enter into collective bargaining agreements with the employees. The members cannot 
overrule or control the actions of the directors in this area. Subject to the provisions of the Act and the bylaws of the 
association, the only remedy of the members, if they are dissatisfied with the manner in which the directors are managing 
the business, is to remove them from office and elect new directors. Their position is like that of the shareholders referred 
to by Mulock, C.J.O., when he said in Re Ont. Hydro-Electric Power Commn. and Thorold and Pelham (Tps.) (1923-24) 
55 O.L.R. 431, at p. 435: 
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... The powers of shareholders in a company and of its board of directors are distinct. The shareholders elect the 
board, but the board alone has executive authority over the management of the company's affairs; it is accountable 
to the shareholders, but is not subject to their orders; they have no power to engage or to dismiss employees or to 
direct them in the performance of their duties or to create any contract binding upon the company. 

17 The Co-operative Associations Act contains nothing which would limit the application of this statement in the instant 
case. The bylaws of the Association were not put in evidence and I assume, therefore, that they provide no limitation. 

18 The applicants here do not request the special meeting for the purpose of transacting any business which they, 
as shareholders or members, are empowered to transact. The purpose amounts to an attempt to interfere with the 
management of the Association by the directors. No decision arrived at, nor any resolution passed at such a meeting 
could in any way bind the directors or compel them to alter their mode of direction and supervision of the business and 
property of the Association. The holding of such a meeting would, in the terms of the maxim quoted by Anglin, J. in 
Rodd v. Essex County (Mun. Corpn.), supra, be a vain and useless thing. 

19 The applicants did not, either in their communication with the respondents, or in their application for the writ of 
mandamus, suggest that the conduct of the respondents was detrimental to the welfare of the Association. The material 
filed does not establish directly or by inference that the welfare of the Association is the main or primary concern of 
the applicants. 

20 It has not been shown that the failure to call the special meeting has caused, or will cause, any hardship peculiar 
to the applicants or to those members who form or are represented by the committee of concerned co-operators. 

21 Sec. 55 (1) of the Act provides: 

55. — (1) Every association shall hold an annual general meeting in every calendar year, and may provide for semi¬ 
annual, quarterly or other general meetings. Any matter affecting the association or its affairs may be dealt with 
at a general meeting. 

22 The applicants have not established that the business referred to in their notice of motion is of so urgent a nature 
that it cannot be left for discussion at the next annual meeting of the Association. 

23 Under sec. 57 the request for a special meeting need only be made by 100 members to be valid. However, when 
the granting of the writ is a matter of discretion, the fact that only 200 members out of a total of over 28,000 have joined 
in the request cannot be disregarded. 

24 In the instant case, the expense and inconvenience of calling a special general meeting would outweigh any possible 
benefit or advantage that could be derived from holding it. The applicants have not satisfied the Court of the propriety 
of their motives. The meeting is requested by a small fraction of the overall membership. When all things are considered, 
the writ should be refused. 

25 Having reached this conclusion, it is not necessary for me to consider the other grounds relied upon by the 
respondents. 

26 The application is dismissed with costs. 


End of Document 
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s. 145(2)(b) — referred to 
s. 241 — referred to 
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
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s. 11 — considered 

s. 11(1) — considered 

s. 11(3) — considered 

s. 11(4) — considered 

s. 11(6) — considered 

s. 20 — considered 

APPEAL by potential board members from judgments reported at Stelco Inc ., Re (2005), 2005 CarswellOnt 742,7 C.B.R. 
(5th) 307 (Ont. S.C.J. [Commercial List]) and at Stelco Inc., Re (2005), 2005 CarswellOnt 743, 7 C.B.R. (5th) 310 (Ont. 
S.C.J. [Commercial List]), granting motion by employees for removal of certain directors from board of corporation 
under protection of Companies Creditors' Arrangement Act. 

Blair J.A.: 

Part I — Introduction 

1 Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their creditors under the Companies' 
Creditors Arrangement Act 1 on January 29, 2004. Since that time, the Stelco Group has been engaged in a high profile, 
and sometimes controversial, process of economic restructuring. Since October 2004, the restructuring has revolved 
around a court-approved capital raising process which, by February 2005, had generated a number of competitive bids 
for the Stelco Group. 

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been supervising the CCAA 
process from the outset. 

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies — Clearwater Capital 
Management Inc., and Equilibrium Capital Management Inc. — which, respectively, hold approximately 20% of the 
outstanding publicly traded common shares of Stelco. Most of these shares have been acquired while the CCAA process 
has been ongoing, and Messrs. Woollcombe and Keiper have made it clear publicly that they believe there is good 
shareholder value in Stelco in spite of the restructuring. The reason they are able to take this position is that there has been 
a solid turn around in worldwide steel markets, as a result of which Stelco, although remaining in insolvency protection, 
is earning annual operating profits. 

4 The Stelco board of directors ("the Board") has been depleted as a result of resignations, and in January of this 
year Messrs. Woollcombe and Keiper expressed an interest in being appointed to the Board. They were supported 
in this request by other shareholders who, together with Clearwater and Equilibrium, represent about 40% of the 
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applicable statute. There is no legislative "gap" to fill. See Baxter Student Housing Ltd. v. College Housing Co-operative 
Ltd., supra, at p. 480; Royal Oak Mines Inc. (Re), supra', and Richtree Inc. (Re), supra. 

49 At paragraph 7 of his reasons, the motion judge said: 

The board is charged with the standard duty of "manage[ing], [.vie] or supervising the management, of the business 
and affairs of the corporation": s. 102(1) CBCA. Ordinarily the Court will not interfere with the composition of the 
board of directors. However, if there is good and sufficient valid reason to do so, then the Court must not hesitate to do 
so to correct a problem. The directors should not be required to constantly look over their shoulders for this would 
be the sure recipe for board paralysis which would be so detrimental to a restructuring process; thus interested 
parties should only initiate a motion where it is reasonably obvious that there is a problem, actual or poised to 
become actual. 

[emphasis added] 

50 Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the composition of a board 
of directors on such a basis. 

51 Court removal of directors is an exceptional remedy, and one that is rarely exercised in corporate law. This reluctance 
is rooted in the historical unwillingness of courts to interfere with the internal management of corporate affairs and in the 
court's well-established deference to decisions made by directors and officers in the exercise of their business judgment 
when managing the business and affairs of the corporation. These factors also bolster the view that where the CCAA 
is silent on the issue, the court should not read into the s. 11 discretion an extraordinary power — which the courts are 
disinclined to exercise in any event — except to the extent that that power may be introduced through the application of 
other legislation, and on the same principles that apply to the application of the provisions of the other legislation. 

The Oppression Remedy Gateway 

52 The fact that s. 11 does not itself provide the authority for a CCAA judge to order the removal of directors does not 
mean that the supervising judge is powerless to make such an order, however. Section 20 of the CCAA offers a gateway 
to the oppression remedy and other provisions of the CBCA and similar provincial statutes. Section 20 states: 

The provisions of this Act may be applied together with the provisions of any Act of Parliament or of the legislature 
of any province that authorizes or makes provision for the sanction of compromises or arrangements between a 
company and its shareholders or any class of them. 

53 The CBCA is legislation that "makes provision for the sanction of compromises or arrangements between a 
company and its shareholders or any class of them". Accordingly, the powers of a judge under s. 11 of the CCAA may 
be applied together with the provisions of the CBCA, including the oppression remedy provisions of that statute. I do 
not read s. 20 as limiting the application of outside legislation to the provisions of such legislation dealing specifically 
with the sanctioning of compromises and arrangements between the company and its shareholders. The grammatical 
structure of s. 20 mandates a broader interpretation and the oppression remedy is, therefore, available to a supervising 
judge in appropriate circumstances. 

54 I do not accept the respondents' argument that the motion judge had the authority to order the removal of the 
appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to make an order "declaring the result of the 
disputed election or appointment" of directors. In my view, s. 145 relates to the procedures underlying disputed elections 
or appointments, and not to disputes over the composition of the board of directors itself. Here, it is conceded that the 
appointment of Messrs. Woollcombe and Keiper as directors complied with all relevant statutory requirements. Farley 
J. quite properly did not seek to base his jurisdiction on any such authority. 

The Level of Conduct Required 
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55 Colin Campbell J. recently invoked the oppression remedy to remove directors, without appointing anyone in 
their place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc. , supra The bar is high. In reviewing the applicable 
law, C. Campbell J. said (para. 68): 

Director removal is an extraordinary remedy and certainly should be imposed most sparingly. As a starting point, I 
accept the basic proposition set out in Peterson, "Shareholder Remedies in Canada" 5 : 

SS. 18.172 Removing and appointing directors to the hoard is an extreme form of judicial intervention. The 
board of directors is elected by the shareholders, vested with the power to manage the corporation, and 
appoints the officers of the company who undertake to conduct the day-to-day affairs of the corporation. 
[Footnote omitted.] It is clear that the board of directors has control over policymaking and management of 
the corporation. By tampering with a hoard, a court directly affects the management of the corporation. If a 
reasonable balance between protection of corporate stakeholders and the freedom of management to conduct 
the affairs of the business in an efficient manner is desired, altering the board of directors should be a measure 
of last resort. The order could be suitable where the continuing presence of the incumbent directors is harmful 
to both the company and the interests of corporate stakeholders, and where the appointment of a new director 
or directors would remedy the oppressive conduct without a receiver or receiver-manager. 

[emphasis added] 

56 C. Campbell J. found that the continued involvement of the Ravelston directors in the Hollinger situation 
would "significantly impede" the interests of the public shareholders and that those directors were "motivated by putting 
their interests first, not those of the company" (paras. 82-83). The evidence in this case is far from reaching any such 
benchmark, however, and the record would not support a finding of oppression, even if one had been sought. 

57 Everyone accepts that there is no evidence the appellants have conducted themselves, as directors — in which 
capacity they participated over two days in the bid consideration exercise — in anything but a neutral fashion, having 
regard to the best interests of Stelco and all of the stakeholders. The motion judge acknowledged that the appellants "may 
well conduct themselves beyond reproach". However, he simply decided there was a risk — a reasonable apprehension 

— that Messrs. Woollcombe and Keiper would not live up to their obligations to be neutral in the future. 

58 The risk or apprehension appears to have been founded essentially on three things: (1) the earlier public 
statements made by Mr. Keiper about "maximizing shareholder value"; (2) the conduct of Clearwater and Equilibrium 
in criticizing and opposing the Stalking Horse Bid; and (3) the motion judge's opinion that Clearwater and Equilibrium 

— the shareholders represented by the appellants on the Board — had a "vision" that "usually does not encompass any 
significant concern for the long-term competitiveness and viability of an emerging corporation", as a result of which 
the appellants would approach their directors' duties looking to liquidate their shares on the basis of a "short-term 
hold" rather than with the best interests of Stelco in mind. The motion judge transposed these concerns into anticipated 
predisposed conduct on the part of the appellants as directors, despite their apparent understanding of their duties as 
directors and their assurances that they would act in the best interests of Stelco. He therefore concluded that "the risk to 
the process and to Stelco in its emergence [was] simply too great to risk the wait and see approach". 

59 Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith with a view to the 
best interest of the corporation (the "statutory fiduciary duty" obligation), and (b) to exercise the care, diligence and skill 
that a reasonably prudent person would exercise in comparable circumstances (the "duty of care" obligation). They are 
also subject to control under the oppression remedy provisions of s. 241. The general nature of these duties does not 
change when the company approaches, or finds itself in, insolvency: People's Department Stores Ltd. (1992) Inc., Re, 
[2004] S.C.J. No. 64 (S.C.C.) at paras. 42-49. 
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60 In Peoples the Supreme Court noted that "the interests of the corporation are not to be confused with the interests 
of the creditors or those of any other stakeholders" (para. 43), but also accepted "as an accurate statement of the law 
that in determining whether [directors] are acting with a view to the best interests of the corporation it may be legitimate, 
given all the circumstances of a given case, for the board of directors to consider, inter alia, the interests of shareholders, 
employees, suppliers, creditors, consumers, governments and the environment" (para. 42). Importantly as well — in the 
context of "the shifting interest and incentives of shareholders and creditors" — the court stated (para. 47): 

In resolving these competing interests, it is incumbent upon the directors to act honestly and in good faith with 
a view to the best interests of the corporation. In using their skills for the benefit of the corporation when it is in 
troubled waters financially, the directors must be careful to attempt to act in its best interests by creating a "better" 
corporation, and not to favour the interests of any one group of stakeholders. 

61 In determining whether directors have fallen foul of those obligations, however, more than some risk of anticipated 
misconduct is required before the court can impose the extraordinary remedy of removing a director from his or her duly 
elected or appointed office. Although the motion judge concluded that there was a risk of harm to the Stelco process 
if Messrs Woollcombe and Keiper remained as directors, he did not assess the level of that risk. The record does not 
support a finding that there was a sufficient risk of sufficient misconduct to warrant a conclusion of oppression. The 
motion judge was not asked to make such a finding, and he did not do so. 

62 The respondents argue that this court should not interfere with the decision of the motion judge on grounds of 
deference. They point out that the motion judge has been case-managing the restructuring of Stelco under the CCAA 
for over fourteen months and is intimately familiar with the circumstances of Stelco as it seeks to restructure itself and 
emerge from court protection. 

63 There is no question that the decisions of judges acting in a supervisory role under the CCAA, and particularly those 
of experienced commercial list judges, are entitled to great deference: see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63 
O.R. (3d) 78 (Ont. C.A.) at para. 16. The discretion must be exercised judicially and in accordance with the principles 
governing its operation. Here, respectfully, the motion judge misconstrued his authority, and made an order that he was 
not empowered to make in the circumstances. 

64 The appellants argued that the motion judge made a number of findings without any evidence to support them. 
Given my decision with respect to jurisdiction, it is not necessary for me to address that issue. 

The Business Judgment Rule 

65 The appellants argue as well that the motion judge erred in failing to defer to the unanimous decision of the Stelco 
directors in deciding to appoint them to the Stelco Board. It is well-established that judges supervising restructuring 
proceedings — and courts in general — will be very hesitant to second-guess the business decisions of directors and 
management. As the Supreme Court of Canada said in Peoples, supra, at para. 67: 

Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the 
considerations that are involved in corporate decision making . . . 

66 In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (Ont. C.A.) at 320, this court adopted the 
following statement by the trial judge, Anderson J.: 

Business decisions, honestly made, should not be subjected to microscopic examination. There should be no 
interference simply because a decision is unpopular with the minority. 6 

67 McKinlay J.A then went on to say: 
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Oppenheimer & Co. Inc., Applicant, v. 

United Grain Growers Limited, Respondent 

Steel J. 

Oral reasons: June 13,1997 
Docket: Winnipeg Centre Cl 97 - 01-02761 

Counsel: William S. Gauge, for the applicant. 

John Scurfield, Q. C. and D. Kent Paterson, for the respondent. 

Subject: Corporate and Commercial 

Related Abridgment Classifications 

Business associations 

III Specific matters of corporate organization 
III. 1 Directors and officers 
III. 1 .e Duty to manage 
IILl.e.ii Power and authority 
III.l.e.ii.A Directors 

III.l.e.ii.A.3 Miscellaneous 
Business associations 

III Specific matters of corporate organization 
III. 3 Shareholders 
III.3.C Meetings 

III.3.c.ii Pursuant to shareholder requisition 

Headnote 

Corporations — Directors and officers — Duty to manage — Power and authority — Directors — General 
Directors postponed shareholders meeting requisitioned by applicant — Applicant sought to require meeting to be held 
on original date — Application dismissed — Act gave directors power to postpone meetings — Directors did not act for 
improper purpose — Canada Business Corporations Act, R.S.C. 1985, c. C-44, ss. 16, 102, 122, 143, 144. 

Corporations — Shareholders — Meetings — Pursuant to shareholder requisition 

Directors postponed shareholders meeting requisitioned by applicant — Applicant sought to require meeting to be held 
on original date — Application dismissed — Act gave directors power to postpone meetings — Directors did not act for 
improper purpose — Canada Business Corporations Act, R.S.C. 1985, c. C-44, ss. 16, 102, 122, 143, 144. 

Pursuant to s. 143 of the Canada Business Corporations Act, the applicant requisitioned the corporation and its directors 
to call a shareholders meeting. It wanted the shareholders to vote on resolutions that would have prevented the 
corporation carrying out a transaction with a third party that involved the issuance of new limited voting common 
shares. The directors called for the meeting to be held on June 26, but then postponed it to July 17. The reason was to 
allow for the applicant's resolutions to be dealt with at the same time as a resolution approving the transaction, thereby 
requiring only one meeting instead of two. The delay also allowed the directors to send out appropriate information to 
the shareholders. The applicant sought to have the meeting held on its originally scheduled date. 

Held: The application was dismissed. 
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The residual powers given to the directors by ss. 16 and 102 of the Act gave them the authority to postpone the meeting, 
unless it was proven that the postponement was for an improper purpose. No improper purpose was proven, nor was 
it shown that the applicant was prejudiced by the delay. 

Further, the directors might have been in breach of their duty under s. 122 of the Act to act in good faith if they had 
not postponed the meeting, given the uncontradicted evidence that the issues were intertwined and the cost of holding 
a second meeting. 

Finally, even if the directors did not have the authority to postpone the meeting, the court would have exercised its power 
under s. 144 of the Act to order the meeting be held on the second date. The complexity and importance of the issues 
and the fact that most of the shareholders were farmers who would have difficulty attending a meeting at that time of 
year required that it be held at the later date. 

Table of Authorities 
Cases considered by Steel 

Bell Resources Ltd. v. Turnbridge Pty. Ltd. (1988), 13 A.C.L.R. 429 (Australia S.C.) — not followed 

Canadian Jorex Ltd. v. 477749 Alberta Ltd. (1991), 117 A.R. 222, 2 W.A.C. 222, 85 Alta. L.R. (2d) 313, 4 B.L.R. 

(2d) 174 (Alta. C.A.) — applied 

McPherson v. Mansell (May 10, 1995), Doc. FED 1080/94 (Australia Fed. Ct.) — referred to 
Smith v. Paringa Mines Ltd., [1906] 2 Ch. 193 (Eng. Ch. Div.) — not followed 

Statutes considered: 

Canada Business Corporations Act, R.S.C. 1985, c. C-44 
Generally — referred to 

s. 16 — considered 

s. 102 — considered 

s. 122 — considered 

s. 135 — considered 

s. 143 — referred to 

s. 143(4) — referred to 

s. 144 — considered 

APPLICATION by shareholder to prevent directors from postponing scheduled shareholders meeting. 

Steel J.: 

1.0 Introduction 

1 Due to the time limitations involved in this case, my decision was given orally on June 13, 1997. The following 
are my reasons for decision. 

2 This is an application for a declaration that the applicant is entitled to have a special meeting take place on June 
26, 1997. As well, the applicant requests a mandatory injunction requiring the directors of the respondent to take all 
necessary steps to provide the notices and take such steps as are necessary to have the meeting take place. 

3 Having reviewed the cases, the affidavits filed and the authorities cited to me, I have come to the conclusion that 
the case of Smith v. Paringa Mines Ltd., [1906] 2 Ch. 193 (Eng. Ch. Div.), should not be followed. Instead, I adopt the 
philosophy of interpretation used by the Alberta Court of Appeal in the case of Canadian Jorex Ltd. v. 477749 Alberta 
Ltd. (1991), 4 B.L.R. (2d) 174 (Alta. C.A.). 
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4 Therefore, I find that, given the Canada Business Corporations Act, R.S.C. 1985, c. C-44, as amended, ( CBCA) 
does not specifically prohibit the directors from postponing the meeting, they have the power to do so arising from the 
residual powers given to them in Section 102 and Section 16 of the CBCA unless it can be shown that the postponement 
was for an improper purpose. No improper purpose was proven nor was it shown that prejudice would result to the 
applicant by having the meeting take place on July 17, 1997, as proposed by the directors. 

5 Aside from one point that I shall refer to later, I dismiss the application. 

2.0 Facts 

6 There is no dispute that the applicant is the holder of more than 5% of issued shares of the respondent. Consequently, 
pursuant to Section 143 of the CBCA, the applicant is entitled to and did issue a requisition to the respondent and its 
directors on April 9,1997 requiring the directors to call a meeting of the shareholders and requesting that three resolutions 
be considered at that meeting. The three resolutions proposed by the applicant were: 

(1) that the amended and restated shareholders' rights plan agreement made as of the 14th day of February, 
1997 not be approved, ratified or confirmed; 

(2) that the directors of the company be prohibited from implementing a plan which has a similar effect as the 
rights plan without first having obtained shareholders' consent; 

(3) that the company's special act of incorporation be amended to limit the number of common shares which 
may be issued to the number of outstanding shares on a fully diluted basis on April 9, 1997. 

Pursuant to Subsection 143(4) of the CBCA, the directors had 21 days to call the special meeting of the shareholders. 
On April 28th the respondent did call a special meeting of the shareholders, such meeting to be held June 26, 1997. That 
meeting was later postponed by the directors from June 26th to July 17th, a total of 13 business days. 

7 The meeting was not cancelled. This is not a situation where the shareholder does not know when its issues will be 
discussed. Nor is it a situation where continual postponements have taken place in an attempt to avoid the resolutions 
being put to a vote. On a reading of the affidavits, there is no evidence that the postponement will result in any prejudice 
to the applicant. In fact, after the postponement was announced, the applicant doubled its shareholdings. 

8 The directors submit that they have good and proper reasons for the postponement and that the shareholders as 
a whole will be better served if a number of issues are dealt with together, including the resolutions put forward by the 
applicant. 

9 After the announcement was made that the meeting would be set for June 26th, the board approved a transaction 
with Archer Daniels Midland ( ADM). The ADM transaction requires shareholders to consider approval of a number 
of matters that are a part of the overall transaction, one of which is the issuance of limited voting common shares 
from treasury. As indicated, one of the resolutions put forward by the applicant is that the company's special act of 
incorporation be amended to limit the number of common shares which may be issued to the number of outstanding 
shares on a fully diluted basis on April 9, 1997, i.e. that no further shares be issued from treasury. Consequently, the 
ADM transaction is inextricably linked to the applicant's third resolution. 

10 The board decision to postpone the June 26th meeting and reschedule it on July 17th would allow a number of things 
to happen. First, it would allow the directors time to send out appropriate information to the shareholders. Second, it 
would allow one meeting to be held rather than two, thereby saving approximately $250,000. Third, and most important, 
it would allow all outstanding matters regarding shareholder action to be considered by United Grain Growers Limited 
shareholders at the same time. 

3.0 Argument and Decision 
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11 The applicant submits that it is irrelevant whether the meeting was postponed for a proper or improper purpose. It 
does not matter whether the applicant will be prejudiced or whether it makes sense to discuss a number of issues together. 
It is also irrelevant whether the change in meeting date is characterized as a postponement or a cancellation. The directors 
simply do not have the power to postpone or cancel a special meeting called at the request of a shareholder pursuant to 
Section 143. Section 143 of the CBCA creates a mandatory mechanism to allow shareholders to call a special meeting of 
shareholders. The CBCA does not give the directors the power to cancel or postpone the special meeting once called. 

12 The applicant relies primarily on the case of Smith v. Paringa Mines Ltd.. There are a number of academic texts in 
corporate law which adopt the proposition that in the absence of express authority in the by-laws or articles the directors 
have no power to postpone a meeting of shareholders properly convened. However, these texts simply refer to Smith as 
their authority for that proposition without any critical analysis. (See, for example, Fraser & Stewart, Company Law of 
Canada, Sixth Edition, 1993, p. 491.) 

13 So the case of Smith becomes quite key. In that case, the articles of association of the company contained no 
provision for the postponement of a general meeting, but they empowered the directors to determine the time and place 
at which general meetings should be held and gave a power of adjournment. The court stated briefly that it was not 
competent for the board to postpone the general meeting since the articles contained no provision for postponement. 
Simply because the articles gave the directors the power to fix the time and place of the meeting, one could not imply 
that the power of postponement was also given. The purpose of the postponement was irrelevant. "It matters not why" 
stated the court in the Smith case. 

14 Smith was followed in two Australian cases (also not dealing with shareholders' meetings). Bell Resources Ltd. v. 
Turnbridge Pty. Ltd. (1988), 13 A.C.L.R. 429 (Australia S.C.) and McPherson v. Mansell (May 10, 1995), Doc. FED 
1080/94 (Australia Fed. Ct.). In Bell Resources Ltd. v. Turnbridge Pty. Ltd. the meeting was postponed to the next day to 
allow the directors to find a hall big enough to accommodate all the shareholders who were now expected to attend. The 
court indicated that the purpose of the postponement was irrelevant. The directors had no power to postpone. Once a 
postponement occurs, it is necessary, on the authority of the Smith case, to find the power in the articles which authorizes 
the act of postponement and that the power to manage contained in reg. 115 is to be read subject to the provision of 
the articles. 

15 Although there was a provision in the Australian Act which allowed the directors the power to do all things a 
natural person may do and have the power to manage and control the company, the Bell case seems to indicate that 
the court must find express authorization for the power to postpone in the articles and unless express authorization is 
present, prohibit the action. At p. 14 of the Bell case it states as follows: 

From the terms of reg 115 it is apparent that it is to be read subject to the provision of the articles. The primary 
question, which arises here, is whether the directors are given by the articles the power to postpone or to cancel an 
annual general meeting... 

16 On the other hand, the CBCA adopts a new model of corporate management. As Professor Welling points out: 

Prior to the 1970s (sic) there were two distinct types of corporate statutes in Canada: letters patent statutes, similar in 
many ways to the corporate 'common law' in England prior to 1720, and English-model registration statutes, similar 
in form and effect to the first modern English Companies Act of 1844. Now there are three types of corporate 
statutes in Canada, the third being based on the New York statute, which was used as a model for the major Ontario 
reform of 1970 and further refined in the Canadian Business Corporations Act (C.B.C.A.) of 1975... (Wellington, 
Corporate Law in Canada. The Governing Principles, (1984, Butterworths), at pp.32, 33.) 

17 The adoption of the third model based on American precedents is radically different than the other models. In 
fact, it is an inversion of the English model. It should lead any court to be very careful when relying on cases which 
interpreted statutes based on other models. 
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18 This was made clear by a unanimous decision of the Alberta Court of Appeal in Canadian Jorex Ltd. v. 477749 
Alberta Ltd., supra, (Jorex). This case involved the issue of whether the directors of a federal corporation have the power 
to cancel a special meeting called by them. The Smith case was relied on by the objecting shareholders to argue that the 
approach is an exclusionary one, unless the CBCA or the by-laws contain an express power on the directors' part to 
cancel meetings, this power does not exist. 

19 The Alberta Court of Appeal disagreed. They indicated that the change in models resulted in a change in the law 
and that the Smith case was no longer good law. They stated: 

...Under the corporate model adopted by the C.B.C.A., the residual power to manage the corporation's affairs 
rests with the directors. This power is given by statute and is not derived from the delegation of powers by the 
shareholders. This must be contrasted with the British model of corporate law under which the directors enjoy only 
those powers delegated to them by the shareholders. The distinction is important in assessing the rationale for the 
court's decision in the main authority relied upon by the respondents, Smith v. Paringa Mines Ltd., [1906] 2 Ch. 
193. In that case, Kekewich J. concluded that, in the absence of express authority in the articles of association, the 
directors of a company have no power to postpone a general meeting. Considerable significance was placed on the 
fact that the articles in that case provided for the adjournment of a general meeting in certain circumstances but 
contained no provision for postponement. On this basis, Kekewich J. concluded, without any real analysis of the 
issue, that the directors did not have the right to postpone the general meeting, (p. 177) 

20 Not only did they indicate that the Smith case was no longer applicable to the CBCA but also indicated that the 
decision was an unduly restrictive approach to directors' powers, a restrictive approach which could lead to unreasonable 
results. 

21 Now it is perfectly true that this case dealt with a directors' meeting and not a shareholders' meeting. However, the 
comments with respect to the Smithc&se dealing with a different model and leading to unreasonable and restrictive results 
are still applicable. They should still be considered by this court when it turns to analyze the situation with respect to a 
meeting called by shareholders. Moreover, the Court of Appeal did make some comments albeit in obiter with respect 
to the present situation. 

However, the decision we make does not go this far. Nor need it. The directors' residual powers under s. 102 must 
be interpreted in conjunction with any other statutory provisions limiting those powers. The shareholders' right to 
call a special meeting may well be adversely affected if the directors were entitled under s. 102 to cancel a special 
meeting called on requisition of the shareholders. This cannot have been intended by Parliament. Reading s. 102 of 
the C.B.C.A. in conjunction with s. 143 arguably means that the directors' residual powers under s. 102 would not 
extend to the unilateral cancellation of any meeting properly convened on the shareholders' request. At the very 
least, any exercise of the powers of the directors in these circumstances would be subject to close scrutiny by the 
courts, (pp. 178, 179) 

22 The above quote poses two possibilities available to a court in the circumstances of this case. I believe that the later 
possibility is the preferable one. It conforms most closely with the general philosophy underlying the CBCA and does 
not unduly restrict the directors' ability to conduct the corporation's business in its best interests. It allows the directors 
to postpone a shareholders' meeting as part of their power to manage the business of the corporation and to act in the 
best interests of all their shareholders. However, it also protects the shareholders' right to call a special meeting since it 
subjects the directors' action to the close scrutiny of a court and will provide relief where the action was taken for an 
improper purpose or in bad faith. 

23 It is also the most reasonable approach. As the Alberta Court of Appeal stated in Jorex at p. 178, "An interpretation 
of the directors' powers giving rise to any absurd or unintended results must be rejected." To adopt the interpretation 
urged by the applicant would mean that even if the purpose of the meeting became irrelevant, e.g. the applicant sold 
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all its shares before June 26th, or a flood prevented the vast majority of the shareholders from attending the meeting, 
that meeting would still have to be held, opened and then adjourned to another date. Surely this does not accord with 
common sense. If two statutory interpretations are possible, the court should adopt the interpretation that would not 
lead to absurd results. 

24 On the other hand, adopting the improper motive test, if the directors attempted to postpone the meeting called by 
the shareholders to achieve an advantage of some kind, their actions would be subject to scrutiny, control and remedy 
by the courts. As mentioned, there has been no allegation that the meeting was postponed for an improper purpose here. 

25 Moreover, it may be that not to allow the directors to postpone the meeting would put them in breach of their 
positive duty to the shareholders to inform them and act in good faith. Section 122 of the CBCA states as follows: 

Every director and officer of a corporation, in exercising his powers and discharging his duties shall 

(a) act honestly and in good faith with a view to the best interests of the corporation; and 

(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable 
circumstances. 

26 Given the uncontradicted evidence that the issues are intertwined and the extra cost involved of holding the 
second meeting, the directors may be in breach of their positive duties under Section 122 to appropriately inform their 
shareholders as to the issues and therefore to act as a reasonably prudent person. If the applicant is successful on June 
26th, then the shareholders will have effectively foreclosed the possibility of the deal with ADM occurring but they will 
have foreclosed it without the opportunity to consider and discuss the issues. If the two issues are discussed together 
on July 17th after information has been circulated, the applicant may still be successful but they will succeed in a fully 
informed atmosphere and not as a result of an accident in timing. 

27 There is one point where the applicant can be accommodated. The applicant argues that at least the first two 
resolutions are not linked and that it should have its resolutions dealt with first before the decision on the ADM deal. 
It argues that should be done at a separate meeting and I have already given my decision on that point. However, I 
do order, without limiting the nature of the discussion at that meeting or limiting any changes to the agenda that the 
shareholders themselves may make on the July 17th meeting, that the agenda of that meeting be structured to allow the 
vote on the applicant's resolutions to take place first before the vote on the other issues takes place. 

4.0 Section 144 of The CBCA 

28 If I am wrong in my interpretation of the CBCA and the Jorex case, then the meeting may not be postponed 
and must be held. However, pursuant to Section 135 of the CBCA , notice of the meeting, the nature of the business to 
be conducted and the text of any special resolutions must be sent to the shareholders not less than 21 days before the 
meeting. If the meeting were to be held on June 26th, it is obvious that such notice could not be given. 

29 Section 144 of the CBCA allows the court to order a meeting called, held and conducted in such manner as the 
court directs. The applicant argued that I could order the meeting to take place on June 26th and abrogate the amount 
of notice received by the shareholders. Counsel suggested that I could order the directors to prepare the material and 
have it sent out on Monday, June 16th. This would give the shareholders approximately 10 days notice. 

30 I could also order the meeting held on another date. Given the much lengthier notice normally required, the 
complexity and importance of the issues, the fact that the majority of the shareholders are farmers who would find it 
difficult to attend the meeting during this particular time of the year and the lack of prejudice to the applicant with 
respect to a slightly longer delay, I find that lOdays would be insufficient notice. Instead, I order the meeting be held on 
July 17th and that the directors take all appropriate steps to arrange for that meeting with the proviso that in the agenda 
the applicant's resolutions be voted on prior to the other issues set for that meeting. 
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Application dismissed. 


End of Document 
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Headnote 

Real property — Interests in real property — Co-ownership — Miscellaneous 

TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property — CCCC counterclaimed for 
declaration that TSOD was trustee of its beneficial interest in property — CCCC did not purchase interest in property — 
TSOD needed grant of $250,000 from city, conditional upon common intention and understanding that grant of public 
funds was to be made for CCCC's beneficial interest and to preserve its ongoing ability to lease space on second floor to 
artists and cultural groups in community, to complete purchase — Tripartite Agreement ("TPA") recognized important 
contribution of CCCC to purchase of property, as well as common intention of parties to create and preserve venue for 
arts and cultural programming — Terms respecting imputed purchase that CCCC wished to have implied in TPA did 
not meet test on preponderance of evidence — Rule against perpetuities had no application to facts — Right to occupy 
property was not interest in land itself— Contractual right to occupy property pursuant to agreements with TSOD could 
only be enforced against TSOD and did not amount to illegal restraint on alienation — Evidence did not establish that 
CCCC effectively "purchased" part of building by city's infusion of $250,000 pursuant to TPA — "Officious bystander" 
test was not met. 

Restitution and unjust enrichment — General principles — Requirements for unjust enrichment — Miscellaneous 
TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property — CCCC counterclaimed for 
declaration that TSOD was trustee of its beneficial interest in property — CCCC had equitable interest in building — 
Tripartite Agreement ("TPA") recognized important contribution of CCCC to purchase of property, as well as common 
intention of parties to create and preserve venue for arts and cultural programming — CCCC had interest in property 
which, if left unrecognized, would amount to unjust enrichment of TSOD — Benefit to TSOD was clearly established 
— Because of its association with CCCC, TSOD was eligible to make early bid on property before vendor turned to 
open market — Without CCCC's collaboration, TSOD would not have had access to $250,000 grant from city which 
it needed to complete purchase — TSOD used its association with CCCC to apply for additional grants to carry out 
capital improvements — CCCC was deprived of opportunity to partner with another arts group that could have been 
more committed to remaining in building, and was also deprived by losing benefit of having $250,000 available for its 
own use — There was no juristic reason for deprivation — TPA architects operated under mutually-held mistaken belief 
that they created long-term arrangement allowing preservation of building for community use and occupation by CCCC 
on ongoing basis. 

Restitution and unjust enrichment — General principles — When remedy available 

TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property — CCCC counterclaimed for 
declaration that TSOD was trustee of its beneficial interest in property — CCCC was entitled to equitable remedy — 
Tripartite Agreement ("TPA") recognized important contribution of CCCC to purchase of property, as well as common 
intention of parties to create and preserve venue for arts and cultural programming — CCCC had interest in property 
which, if left unrecognized, would amount to unjust enrichment of TSOD — Court will deny equitable relief to those 
who do not come to court with "clean hands" — While there was connection between conduct to which TSOD pointed 
in support of its argument and contract to be enforced, as well as to relief sought, conduct was not sufficient to disentitle 
CCCC to equitable relief — Both parties, and in particular TSOD, at times withheld documents and information in 
attempt to strong-arm other side into capitulation and to render it impossible for CCCC to reasonably co-manage 
building — Zealous pursuit of parties' legitimate but incompatible interests prevented them from cooperating and doing 
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justice to vision underpinning negotiation of TPA — Although there was regrettable conduct on both sides, conduct was 
serious enough to deny equitable relief— There were strong public policy reasons in favour of granting relief. 

Equity — Maxims of equity — He who comes into equity must come with clean hands 

TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property — CCCC counterclaimed for 
declaration that TSOD was trustee of its beneficial interest in property — CCCC was entitled to equitable remedy — 
Tripartite Agreement ("TPA") recognized important contribution of CCCC to purchase of property, as well as common 
intention of parties to create and preserve venue for arts and cultural programming — CCCC had interest in property 
which, if left unrecognized, would amount to unjust enrichment of TSOD — Court will deny equitable relief to those 
who do not come to court with "clean hands" — While there was connection between conduct to which TSOD pointed 
in support of its argument and contract to be enforced, as well as to relief sought, conduct was not sufficient to disentitle 
CCCC to equitable relief — Both parties, and in particular TSOD, at times withheld documents and information in 
attempt to strong-arm other side into capitulation and to render it impossible for CCCC to reasonably co-manage 
building — Zealous pursuit of parties' legitimate but incompatible interests prevented them from cooperating and doing 
justice to vision underpinning negotiation of TPA — Although there was regrettable conduct on both sides, conduct was 
serious enough to deny equitable relief — There were strong public policy reasons in favour of granting relief. 
Restitution and unjust enrichment — Benefits conferred in anticipation of reward — Miscellaneous 
TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property and for order of partition and 
sale — CCCC counterclaimed for declaration that TSOD was trustee of its beneficial interest in property — CCCC 
awarded monetary compensation — Common intention of parties was to create and preserve venue for arts and cultural 
programming — TSOD was unjustly enriched and CCCC was entitled to equitable remedy — CCCC secured opportunity 
for TSOD to negotiate directly with vendor for purchase of property and helped to elicit city's financial contribution 
towards purchase, but it made no direct financial contribution to purchase of, or any significant capital improvement 
to, property — Given their legitimate but incompatible interests, both parties conceded that sale was necessary — 
Constructive trust was not necessary on grounds that TSOD had insufficient funds to compensate CCCC — CCCC's 
special attachment to building was recognized by fact that it had first right of refusal on property by virtue of agreements 
between parties; by fact that it had support of city, to which TSOD would repay $250,000 grant; and because it could 
be granted monetary award since it made important contributions to property — In circumstances, TSOD would not 
suffer undue hardship — Appropriate remedy was monetary compensation rather than property interest. 

Restitution and unjust enrichment — General principles — Measure of recovery 

TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied for 
partition and sale — TSOD brought action to determine CCCC's interest in property and for order of partition and sale 
— CCCC counterclaimed for declaration that TSOD was trustee of its beneficial interest in property — CCCC awarded 
16.5 per cent of total market value of building — TSOD was unjustly enriched at expense of CCCC, which was entitled 
to equitable remedy in form of monetary compensation — Given their legitimate but incompatible interests, both parties 
conceded that sale was necessary — Appropriate remedy was monetary compensation rather than property interest — 
Where court must fashion equitable remedy, it must balance competing interests of parties in order to do justice between 
them — CCCC had enjoyed almost eight years of occupancy, and would have between nine and 10 years in building 
before sale, enjoying all but one-third of minimum anticipated occupancy of half of building under TSOD's tenure — 
While TSOD bore primary responsibility for financing purchase, capital improvements, and day-to-day expenses for 
operation of building, it effectively foreclosed CCCC from co-management of building — TSOD secured right to claim 
proportionate share of cost of capital improvements from CCCC, and would reap profit for shouldering purchase — 
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Monetary award to CCCC was justified as equivalent of one-third of market value of building, discounted by 50 per 
cent, or 16.5 per cent of total market value of building — CCCC to pay its proportionate share of capital improvements 
made by TSOD. 

Real property — Interests in real property — Co-ownership — Termination of co-tenancy — Partition — Court-ordered 
partition and sale 

TSOD was registered owner on title of heritage school building where it operated dance school — CCCC, which operated 
community centre for cultural and social activities, occupied second floor and had access to other parts of building 
under series of agreements between parties — Irreconcilable differences developed between parties and TSOD applied 
for partition and sale — TSOD brought action to determine CCCC's interest in property and for order of partition and 
sale pursuant to s. 3 of Partition Act — CCCC counterclaimed for declaration that TSOD was trustee of its beneficial 
interest in property — Property ordered sold — TSOD was unjustly enriched at expense of CCCC, which was entitled to 
equitable remedy in form of monetary compensation — Given their legitimate but incompatible interests, both parties 
conceded that sale was necessary — Since neither party acted maliciously, vexatiously, or oppressively, there was no 
discretion to refuse to order partition under s. 2 of Act — Issue of rezoning from institutional to residential development 
would be significant barrier that should have been taken into account in appraisal of property — Highest and best 
use would be one reflecting building's current use, allowing community and institutional use, with limited commercial 
involvement — Sale of property must occur unencumbered to accurately determine market value of building — Terms 
of sale should include list price based upon appraisal of market value conducted shortly before listing of property for 
sale — Property ordered listed for sale at price fixed by joint appraisal of unencumbered fee simple interest of TSOD, 
with funds disbursed under court's direction. 
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ACTION by registered property owner to determine occupant's interest in property, for order of partition and sale, 
and for accounting with respect to capital improvements; COUNTERCLAIM by occupant for declaration that it had 
beneficial or equitable interest in property, including legal right of occupancy and possession. 

G. Toscano Roccamo 

Nature of the Case 

1 The School of Dance (Ottawa) Pre-Professional Programme Inc. (hereinafter TSOD) is a registered charity and non¬ 
profit educational organization first established as a school of dance in Canada almost thirty years ago by renowned 
choreographer and dancer, Celia Franca, and by others including the school's current Artistic Director and General 
Manager, Merrilee Hodgins. TSOD is the registered owner on title of a heritage school building located at 200 Crichton 
Street in Ottawa. 

2 The Crichton Cultural Community Centre (hereinafter the CCCC) is a non-profit organization whose objects include 
the operation of a community centre for cultural and social activities for the benefit of the residents of New Edinburgh 
and others in the City of Ottawa (hereinafter the City). The CCCC occupies the second floor of 200 Crichton Street 
and has access to other parts of the building by virtue of a series of agreements the parties entered into between May 
12, 2000 and May 17, 2001. 

3 Early on in their cohabitation, problems developed between TSOD and the CCCC over such matters as security and 
access to the building, responsibility for operating expenses, and the use to which the CCCC could put the second floor 
of the building, so as to make it consistent with the charitable mandate of TSOD. As a result of irreconcilable differences, 
TSOD commenced an application for partition and sale of the property. 

4 On February 15, 2008, the Honourable Justice Charles T. Hackland directed a trial of an issue to determine the 
interest of the CCCC, if any, in 200 Crichton Street, and the appropriate relief to be ordered. TSOD therefore commenced 
this action for determination of the interest of the CCCC; for an order compelling the CCCC to suffer partition and 
sale pursuant to s. 2 of the Partition Act, R.S.O. 1990, c. P-4; for an accounting with respect to capital improvements 
undertaken on the property; and judgment in favour of TSOD against the CCCC for any amount owing for capital 
improvements by the CCCC against its interest, if any, found in the property or from the proceeds of sale of the property. 

5 The CCCC counterclaims that the agreements between the parties conveyed to the CCCC a share in 200 
Crichton Street; in the alternative, the CCCC claims a beneficial or equitable interest in the property, including indefinite 
occupation of its share of the building. Accordingly, the CCCC seeks a declaration that the CCCC has a beneficial 
interest in 200 Crichton Street and a declaration that TSOD, as the registered owner of 200 Crichton, is the trustee of 
CCCC's beneficial interest in the property. In the alternative, it seeks a declaration that the CCCC has a legal right of 
occupancy and possession of 200 Crichton Street. The CCCC further seeks a permanent injunction enjoining TSOD 
from interfering with the rights, uses, entitlements, and interests of the CCCC in the property, as well as an accounting 
for all monies or other benefits TSOD received on behalf of the CCCC for the use, occupancy, or possession of CCCC's 
beneficial or legal interest in 200 Crichton Street. 

6 The City of Ottawa does not support or oppose a sale of 200 Crichton Street, but on its own motion was added 
by order of the Honourable Justice Charles T. Hackland, dated March 27, 2006 as a party to these proceedings to 
express its intentions as signatory to the Tripartite Agreement (hereinafter TPA) executed May 17, 2001, by TSOD, the 
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Should the School sell or otherwise convey Crichton, or substantially alter its use, at any time before the end of 
fifteen years after the signing of this Agreement, the school shall refund to the City the said sum of $250,000. 

Exhibit 1, Tab 57 

132 For its part, the CCCC submits that the court should consider a different expectation, also from the TPA, but this 
time in the recitals. Specifically, the CCCC relies on the parties' intention to "ensure the preservation of and public access 
to Crichton as a community resource." In my view, this is the more persuasive argument: it is the latter expectation that 
was most present in the minds of the architects of the TPA. In my opinion, the TPA was drafted primarily as a means 
of defining a relationship, not as a means for TSOD to ensure its property interests. 

Public Policy Considerations 

133 In regards to the public policy considerations that may undermine a finding of unjust enrichment, the court may 
consider the doctrine of "unclean hands." TSOD argues that the CCCC is in no position to seek an equitable remedy, 
as it is unable to make this claim with clean hands. To this end, TSOD relies on BMO Nesbitt Burns Inc. v. Wellington 
West Capital Inc. (2005), 77 O.R. (3d) 161 (Ont. C.A.) and Volkswagen Canada Inc. v. Access International Automotive 
Ltd., [2001] 3 F.C. 311 (Fed. C.A.). In BMO, Justice Laskin emphasised the need for a direct connection between the 
alleged misconduct and the contract to be enforced. In Volkswagen, the Federal Court of Appeal also emphasised the 
need for sufficient connection between the subject-matter of the claim and the equitable relief sought. Although there 
is certainly a connection between the conduct to which TSOD points in support of its argument and the contract to be 
enforced as well as to the relief sought, as I will explain below, I do not find that the conduct in question is sufficient 
to disentitle the CCCC to equitable relief. 

The Doctrine of Unclean Hands 

134 In Taylor v. Guindon, [2005] O.T.C. 653, 141 A.C.W.S. (3d) 79 (Ont. S.C.J.), the court considered the principle 
that "he who comes to equity must come with clean hands." The court commented at para. 48 that 

[a] plaintiff cannot seek equitable relief if the party has violated the principle of good faith... [However] [o]nly 
conduct that is immediately and necessarily related to the claim in question will bar a claim in equity. If both parties 
have "unclean hands" the court should consider only those of the plaintiff and need not balance the misconduct of 
one against that of the other... 

The court then considered jurisprudence denying equitable relief to those with unclean hands. Notably, in such cases, 
unsuccessful plaintiffs typically attempted to base their entitlement to relief on conduct that the court then found to 
involve some deceit, fraud, or concealment of information for their personal benefit. 

135 In order to properly consider the application of the doctrine of unclean hands to this case, it is first necessary to 
appreciate the changes in leadership that affected both parties. After the TPA, Marion Dewar and Russell Mills were 
replaced by Iain Trevena and Merrilee Hodgins for the negotiation of the Management Agreement. At no time had these 
two participated in the negotiations of the TPA, and indeed both expressed their disappointment with the TPA, and the 
view that it was to be later amended. This never happened. 

136 In fact, Merrilee Hodgins was the only remaining ordinary member of TSOD's corporate governance after Celia 
Franca's death. She retained full control over decisions including the appointment of the Board of Directors of TSOD. 
She also ran the day-to-day operations of TSOD as Manager and Artistic Director. According to the testimony of both 
Russell Mills and Anne Thompson, TSOD's Board structure lacked transparency and left too much decision-making 
power in the hands of Merrilee Hodgins. It is noteworthy that, given her authority, she never altered her views with respect 
to the mandate and the long-term objectives of TSOD after the TPA. From the perspective of Councillor Legendre, the 
views of Merrilee Hodgins and Celia Franca were "out of sync" with the rest of the Board. Indeed, Merrilee Hodgins 
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continued to devote her energies to the singular interests of TSOD, whereas others including Russell Mills, Marion 
Dewar, and Anne Thompson, held a somewhat different view of the role of TSOD. As Anne Thompson expressed in 
somewhat different words, she, Ms. Dewar, and Mr. Mills viewed TSOD as a responsible organization, accountable 
to the public, and that received significant funding over time. They thought TSOD was fortunate to be afforded this 
extraordinary opportunity to partner with a community organization. 

137 As Ms. Hodgins and Mr. Trevena adopted a less collaborative approach than their predecessors in the negotiations 
of the Management Agreement, the representatives of the CCCC became increasingly suspicious and entrenched in their 
positions. For example, TSOD applied for a Trillium grant, relying on the TPA, and Ms. Dewar and Mr. Mills promised 
to give the CCCC a portion of the grant. Flowever, Ms. Flodgins, as the only party with decision-making power at 
TSOD, and Mr. Trevena, as Treasurer of the Board, subsequently failed to do so. The CCCC refused to contribute to 
the tax bill levied against the building. TSOD retaliated by refusing to approve modifications to Room 307 and got a 
stop-work order against the CCCC, halting renovations even after Justice McKinnon granted the CCCC unfettered use 
and occupancy of the second floor. Merrilee Flodgins for TSOD tried to expel city officials from the property while 
they were assessing the second floor for renovations. The CCCC delayed contribution to the operating expenses for the 
building, even after the Management Agreement was imposed. Each party claims that the other would not negotiate 
the Management Agreement until its demands were met. TSOD refused to facilitate public access to the Dufferin Street 
entrance, despite the arbitration award granting the CCCC unfettered access. The CCCC demanded the PTI rents, which 
TSOD refused to surrender. TSOD touted the presence of the CCCC in the building to secure grant monies, as it did 
to secure the Trillium grant earmarked for cultural space, and failed to give the CCCC the $5000 of Trillium grant 
funds that was promised. The CCCC did not hasten efforts to complete renovations to the PTI rooms, such that TSOD 
continued to be solely responsible for the operating expenses. Both parties, and in particular TSOD, at times withheld 
documents and information in an attempt to strong-arm the other side into capitulation and to render it impossible for 
the CCCC to reasonably co-manage the building. 

138 This "tit-for-tat" approach clearly only exacerbated the conflict between the parties. I regret to observe that, at 
times, both sides acted not only uncivilly, but childishly. Having said this, I recognize that both parties had legitimate, 
but incompatible, interests that they were aggressively attempting to uphold. Unfortunately, the zealous pursuit of self- 
interest has prevented the parties from cooperating and doing justice to the vision underpinning the negotiation of the 
TPA. This makes it necessary for their relationship to be severed. 

139 Having considered the regrettable conduct of both sides in this case, I still find no deceit, fraud, or concealment 
of information for personal benefit on the part of those at the CCCC. I do, however, find conduct on the part of those at 
TSOD and the CCCC that is far from consistent with the lofty goals that the architects of the TPA had in mind. Thus, 
although the parties made many unfortunate choices, I am confident in finding that neither side's conduct reached a 
point that could be considered serious enough to deny equitable relief. 

140 Alternatively, if I am I mistaken on this point, I will rely on the decision in Taylor, above, in which the court 
held that only the actions of the party seeking an equitable remedy must be considered: it is not strictly necessary to 
balance the conduct of one party against the other. I do not find that the conduct of those representing the CCCC should 
disentitle the CCCC to an equitable remedy, particularly as all of their impugned conduct was in some way connected 
to a genuine and legitimate desire to garner a role in the co-management of the building so as to serve the needs of the 
public, in the form of arts and cultural groups who were making use of the second floor. 

141 Indeed, contrary to the argument TSOD advanced, there are in fact strong public policy reasons in favour 
of granting an equitable remedy in this case. First, and perhaps most importantly, 200 Crichton Street was built with 
taxpayer funding, and following the purchase by TSOD, improved by further infusions of taxpayer funding in the form 
of municipal, provincial, and federal grant monies. As such, it makes good sense to allow the citizens of Ottawa continued 
access to the building. This was a guiding principle in Marion Dewar's efforts to secure the building for TSOD and the 
CCCC, and a notion echoed by the others who negotiated the TPA. 
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142 Second, the parties in this case embarked on a brave initiative combining community, arts, and commercial 
interests. There were few, if any, examples of such initiatives that the parties in this case could have followed as a model. 
In fact, they saw their own project as a model for future endeavours. I do not believe that their model was inherently 
flawed, but rather that the time constraints the parties faced prevented them from fully and properly expressing their 
plans in the agreement that bound them. As a result, the parties failed to recognize that their legitimate interests were 
ultimately incompatible. For this reason, as well as those discussed above, I find that the CCCC is not disentitled to 
an equitable remedy. 

Issue Four: What is the appropriate remedy: a constructive trust or damages, and should it be realized by partition and sale 
under the Partition Act or through a judicial sale? 

143 As summarized in Simonin v. Simonin , [2008] O.J. No. 4502 (Sup. Ct.), after the plaintiff has satisfied the three 
requirements for a claim of unjust enrichment, the court must determine which remedy to grant: a monetary award or 
a constructive trust. 

144 The authoritative discussion of constructive trusts is found in Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.). At 
para. 98, the Supreme Court of Canada held that "there is a need to limit the use of the constructive trust remedy in a 
commercial context." As such, the court endorsed at para. 97 the proposition stated in International Corona Resources 
Ltd. v. LAC Minerals Ltd., [1989] 2 S.C.R. 574 (S.C.C.) that 

the constructive trust should only be awarded when the personal monetary award is insufficient; that is, when there 
is reason to grant to the plaintiff the additional rights that flow from recognition of a right of property. 

145 Importantly, at para. 100, the Supreme Court endorsed four key factors to determine whether a monetary award 
is more appropriate than a constructive trust: 

(a) is the "plaintiffs entitlement... relatively small compared to the value of the whole property in question"; 

(b) is the "defendant... able to satisfy the plaintiffs claim without a sale of the property" in question; 

(c) does "the plaintiff [have any] special attachment to the property in question"; 

(d) what "hardship might be caused to the defendant if the plaintiff obtained the rights flowing from [the award] 
of an interest in the property". 

146 In Belvedere, above at para. 53, the court reiterated that the intent of the parties is irrelevant to the establishment 
of a constructive trust, provided the other criteria are met. 

147 Finally, the court in Sanders v. Lacaille, [2005] O.T.C. 397 (Ont. S.C.J.) discussed the distinction between a 
constructive trust and monetary damages at para: 40: 

In order for there to be a finding of constructive trust, monetary compensation must be inadequate and there must be 
a link between the services rendered and the property in which the trust is claimed. A minor or indirect contribution 
is insufficient.... The "value survived" approach (the amount by which the property has been improved) is preferred 
in valuing a constructive trust interest. For a monetary award, the "value received" approach (the value of the 
services which the claimant has rendered) is preferred in quantifying the claim... 

Entitlement of the CCCC 

148 I find that the CCCC's entitlement resulting from the unjust enrichment of TSOD is both discrete and modest, 
albeit important, when compared to the overall value of the whole property. 
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Application dismissed — I Inc. had valid business reason for its scheduling decision, and its reasons in deciding to defer 
special meeting until annual general meeting were reasonable — When I Inc.'s board came to its decision to hold special 
meeting at same time as annual general meeting it did so because it was concerned about cost of having two meetings 
within short period of time, as well as voter fatigue that might have resulted from having two meetings — I Inc. also 
looked at fact that management was stretched, and requiring two meetings within fairly short time frame would have 
placed undue pressure on management. 
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APPLICATION for order that special meeting of shareholders be held on earlier date, under s. 144( 1) of Canada Business 
Corporations Act. 

Meshur J .: 

Introduction: 

1 The applicant, Mr. Marks, is a shareholder of the respondent, Intrinsyc, a company incorporated under the Canada 
Business Corporations Act. 1 On December 10 of last year Mr. Marks delivered a requisition to Intrinsyc's board of 
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directors, requesting the Board call a special meeting of shareholders to consider his motion to remove the board and 
replace it with another. 

2 Under s. 143(1) of the CBCA any shareholder or shareholders holding at least 5% of the voting shares of a corporation 
"may requisition the directors to call a meeting of shareholders for the purposes stated in the requisition." 

3 When it receives a requisition, (subject to certain exceptions which do not apply here) the board is required to call 
a meeting within twenty-one days after receiving the requisition. The scheduled meeting need not actually occur within 
the 21-day period. What is necessary is that within the 21-day period the Board choose a date and call the meeting for 
that date. 

4 On December 20, 2012 the board issued a press release calling the special meeting of shareholders on May 14, 2013 
in conjunction with the corporation's annual general meeting, which would be held about five weeks earlier than usual. 
The special meeting of shareholders would therefore be held 155 days after the board received Mr. Marks' requisition. 

5 Mr. Marks is unhappy with what he views as unwarranted and inordinate delay in scheduling the special §|eeting. 
He moves to have the court require the special meeting to be held sooner. He relies on section 144(1) of the CBCA which 
permits the court to order a meeting of a corporation if "the court thinks that the meeting should be called, held and 

conducted within the time or in the manner it directs for any other reason. “ He suggests a date of February 28, 2013 

for the special meeting. 

The law: 

6 The parties do not disagree on the general legal principles that govern an application such as this, although each 
emphasizes different aspects of the legal framework. 

7 In a nutshell, the governing principles can be summarized as follows : 

a) The right given shareholders under s. 143 of the CBCA to require the board to call a special meeting is a 
shareholder's fundamental right; 

b) There is no specific time by which the board must fix the meeting; 

c) The board has a responsibility to call the meeting within a reasonable time; 

d) The board must decide, using proper business judgment, what is reasonable; 

e) The court will not interfere with the board's decision unless the board acted for an improper purpose, or 
unreasonably; 

f) Scheduling a requisitioned meeting is left to the business judgment of the directors to be determined by them 
acting honestly, in good faith and with a view to the best interests of the corporation; 

g) Corporations are not run "by plebiscite" and shareholders do not have the right to call shareholder meetings as 
and when they feel like it. The requisition provisions of section 143 and the jurisdiction given to the Court under 
section 144 are exceptions to the primary role of directors in this regard. The court's discretion under s. 144 should 
therefore be exercised sparingly. 

8 It is important to keep these principles in mind in considering the board's actions in responding to Mr. Marks' 
requisition. 

The facts: 
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9 Mr. Marks is the president of an investment management firm. He and his firm's clients hold about 6.4 % of Intrinsyc's 
shares. Mr. Marks has become dissatisfied with the direction in which the board is taking Intrinsyc. He is worried the 
company is not focusing on its core business, and instead has been concentrating on pursuing strategic alternatives. He 
would like the company to focus instead on a potential opportunity with a company called Qualcomm. He is of the view 
the board is not pursuing the best options for Intrinsyc. He also disagrees with the board's strategic review process for 
Intrinsyc, which he views as flawed. He decided that the best way to protect Intrinsyc and its shareholders was to replace 
the current directors as soon as possible. On December 10, 2012 Mr. Marks delivered his requisition. 

10 Mr. Marks had not discussed his dissatisfaction with the board with any of the board members. He was under 
no obligation to do so. Instead, on December 20, 2012 Mr. Marks delivered his requisition for a special meeting of 
shareholders. The stated purpose of the meeting was to replace the entire board. The requisition arrived just three weeks 
before Intrinsyc's year end. 

11 The board immediately met on December 11, 2012 to address Mr. Marks' requisition. The board struck a special 
committee of two board members to advise the board. The special committee did two things almost at once. First, 
it retained counsel to advise it on the board's responsibilities in order to inform its recommendations to the board. 
Second, on December 12 it contacted Mr. Marks to arrange a meeting with him. On December 13 the special committee 
participated in a conference call with Mr. Marks and asked him to provide biographies for his proposed board members, 
as well as an outline of his vision for the future of the company. Mr. Marks provided the biographies, but told the 
committee he would not provide the additional requested information until his board was in place. 

12 The special committee then met on December 18. After taking advice from counsel it determined that it would make 
sense to hold the special meeting of shareholders in conjunction with the company's annual general meeting. Having 
regard to when the company's year-end financial statements could be completed, the earliest date on which the AGM 
could be held was May 14,2013. Accordingly, the special committee recommended to the Board that the special meeting 
be held on May 14. 

13 In coming to this recommendation the committee considered: 

a) Five examples of how other corporations, namely Canadian Pacific Railway Limited, Maple Leaf Foods, Algoma 
Steel Inc. Unique Broadband Systems, Inc. and HSE Integrated Ltd. responded to requisitions for meetings; 4 

b) The cost of holding two shareholder meetings within a matter of months; 

c) Demands on management; 

d) Allowing time for the board to engage with shareholders; and 

e) Allowing the release of the company's next audited financial statements before the shareholders' meetings. 

14 The committee made this recommendation to the board. After discussing the recommendation and the committee's 
reasons, the board accepted the recommendation at a board meeting on December 20, 2012. The same day the board 
announced the date of the special meeting as May 14, 2013, some 155 days after Mr. Marks delivered his requisition. 

15 Thus, less than two weeks after receiving the requisition, and well within the 21-day time frame imposed by the 
CBCA, the board issued a press release advising of the requisition, and fixing a date for the special meeting on May 14, 
2013, to be held in conjunction with the corporation's annual general meeting. While the AGM is historically held in late 
June, the board decided to move the AGM earlier so it could be held in conjunction with the special meeting. 

The parties' positions: 
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16 Mr. Marks objects to the timing of the special meeting, saying that the board has an obligation to act expeditiously 
when in receipt of a requisition for a special meeting. He suggests a delay of 155 days is well outside the range of 
reasonableness and is longer than in any other case. He takes the position the board framed its decision with a view to 
delaying the special meeting as long as possible. He suggests that in coming to their recommendations and decisions the 
special committee and board only considered cases where a special meeting was held off for a long period of time. He 
says all the cases the board looked at involved special circumstances and are not comparable to the situation here. 

17 In contrast, Mr. Marks points to numerous cases where a board scheduled a special gjeetijgg roughly two months 

after receiving a requisition for a special meeting. 5 Mr. Marks therefore infers the choice of a meeting date here was not 
reasonable, and does not reflect the business judgment of directors acting reasonably. He says the board's decision is not 
worthy of deference. He says the timing of the special meeting deprives him of the right to have a vote expeditiously, and 
should be replaced by the court's ordering an earlier date. 

18 The board takes the position it acted reasonably, having regard to the corporation's best interests. It therefore says 
the court should defer to its business judgment and decline to exercise its discretion under s. 144. 

Discussion: 

19 Both parties have provided significant case law, setting out cases where the court has deferred to a board's business 
judgment in setting a meeting date, and cases where it has not. Mr. Marks points out there are no cases in which a 
special meeting has been delayed as long as 155 days, which is the situation proposed here. He points in particular to the 

comments of Cumming J in Paulson & Co. v. Algoma Steel Inc. 6 a leading case on this issue, in which Justice Cumming 
says: 


The directors have scheduled the requested meeting for March 22, 2006. This is some 140 days after the date of the 
requisition, that is, almost five months later. At first impression, this length of time before the meeting is to be held 

7 

seems excessive and unreasonable. 

20 Although Cumming J. described the length of time as seeming excessive and unreasonable, he nevertheless declined 
to order the meeting to take place earlier. He found that this was not a case where there was any perceived wrongdoing on 
the part of the current board. He decided that in considering the particular circumstances of the case the board's decision 

o 

in scheduling the meeting when it did was a "good faith business judgment falling within the range of reasonableness." 

21 Mr. Marks frames the question for the court as: 

Was the directors' decision to delay the special meeting for 155 days, or more than five months, following the delivery 
of the requisition unreasonable? 9 

22 Framing the question in this fashion presupposes the board was driven by a deliberate decision to delay the meeting, 
as opposed to the board's taking a decision on when the meeting should reasonably occur. Mr. Marks suggests the board 
deliberately chose to delay the meeting as long as possible. He suggests this decision was not a proper exercise of the 
board's business judgment, and should be accorded no deference. 

23 To the contrary, the board suggests it acted in accordance with the best interests of the corporation as a whole, 
in a proper exercise of its business judgment. It says the court should decline to interfere with that exercise of business 
judgment. 

24 Courts have long held that the business judgment of boards of directors is entitled to deference. The business 
judgment rule was perhaps best expressed in People's Department Stores Ltd. (1992) Inc., Re\ 
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Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the 
considerations that are involved in corporate decision making, but they are capable, on the facts of any case, of 
determining whether an appropriate degree of prudence and diligence was brought to bear in reaching what is 
claimed to be a reasonable business decision at the time it was made. 

25 Thus the Court's role is to determine whether the board applied the appropriate degree of prudence and diligence 
in coming to its decision on the timing of the special greeting. 

26 In my view, it is not so much the length of the delay, or the timing of the meeting, but the reasons for it that 
must inform my analysis of whether the board is acting appropriately. There is no question the shareholders who have 
delivered the requisition have the fundamental right to have their requisition dealt with expeditiously. The board must 
act reasonably in all the circumstances, or as the court put it in Peoples, with an appropriate degree of prudence and 
diligence. This involves a good hard look at the board's actions in the context of this particular corporation. 

27 Intrinsyc is a publicly traded software and engineering services company. Its focus is on bringing next-generation 
intelligent connected devices to market. Intrinsyc is listed on the Toronto Stock Exchange. Its counsel describes it as a 
"micro cap" company. Since 2008 its market capitalization has fallen from about $150 million to about $13 million. Until 
2008 it enjoyed some significant financial success. Since then, however, it has suffered from the effects of the worldwide 
financial crisis, coupled with changes in technology and problems with its customers. Its share value has declined 92% 
since February of 2008. 

28 Since 2008 the company has been trying to rebuild. It has established a special committee to explore various 
options. Pending finalizing any options, the board has taken the position it is in the company's interests to conserve 
cash and reduce costs. To this end it has reduced staff, and clearly communicated to shareholders its ongoing plan of 
cash conservation. Even though revenues have declined significantly, the company's cash position has remained fairly 
constant. 

29 For example, at the year ended December 31, 2011, the company showed current assets of about $13.5 million, 
made up in part of cash and cash equivalents of $9.3 million and short term investments of $2.7 million. For the nine 
months ended September 30, 2012 the interim financial statements show current assets of $13.7 million, made up in part 
by about $7.6 million in cash and cash equivalents, short term investments of just under $4.5 million and some additional 
assets. Current assets have remained at this level even though gross revenues fell from $10.2 million for the year ended 
December 31, 2011 to $5,976 million for the nine months ended September 30, 2012. For true comparison purposes, the 
revenues for the nine months ended September 2011 had been just over $7.7 million. 

30 When the board came to its decision to hold the special meeting at the same time as the AGM it did so because 
it was particularly concerned about the cost of having two meetings within a short period of time, as well as the type of 
voter fatigue that might result from having two meetings. Voter turnout has historically been very low, and the board 
was concerned about the effect of two meetings on voter turnout. 

31 The board estimated the cost of two meetings might run as high as $500,000 particularly if the company were 
required to pay Mr. Marks' costs for the meeting as well. While the board has not produced a cost estimate for a 

shareholder meeting, this figure is borne out in Steel J's decision in Oppenheimer & Co. v. United Grain Growers Ltd. 10 
in which she commented that having only one meeting would save the company in that case about $250,000. That case 
was decided over fifteen years ago. Costs have hardly gone down since then. I view half a million dollars as a significant 
expense for a company like this one, with declining revenues. 

32 The board also looked at the fact that management is stretched, and requiring two meetings within a fairly short 
time frame would put undue pressure on management. The company has reduced its staff as part of its cost cutting 
initiatives. The board quite properly looked at balancing staffing needs for the ongoing business of the corporation and 


WestlawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


6 




Marks v. Intrinsyc Software International Inc., 2013 ONSC 727, 2013 CarswellOnt 995 

2013 ONSC 727, 2013 CarswellOnt 995, 10 B.L.R. (5th) 133, 226 A.C.W.S. (3d) 738 


the staffing needs to schedule shareholders' meetings in coming to its decision about when it could realistically schedule 
the necessary special meeting. 

33 Mr. Marks focuses on the length of time before his statutory right can be addressed. He says that to delay the 
special meeting until the AGM will render the special meeting moot, since the board members' terms expire at the AGM 
in any event. 

34 Mr. Marks suggests that the special committee and the board only looked at cases where the special meeting was 
delayed for a long period of time to support its decision to delay it until the AGM. While Mr. Marks might feel that was 
what drove the Board's decision, the evidence does not bear it out. 

35 Mr. Bitove, a member of both the special committee and the board, was cross examined at length on his affidavit 
in response to this application. Among other things he said: 

• The board has an obligation to the process; 

• Shareholders have a right to remove directors; 

• The committee did not approach the issue of the special meeting in terms of the date on which the meeting could 
take place. Instead, they had to take into account a numbers of factors and then determine what the meeting date 
was. The committee looked at it in the best interests of shareholders based on the commitments that would have 
to be fulfilled in order to have the meeting; 

• They felt it was in the best interests of the shareholders and the company to have one meeting as opposed to two, 
and also to have the financial statements completed; 

• The hardest single factor was the fact that we wanted to ensure that we were acting in the best interests of the 
shareholders and to have two meetings in a six-week period did not seem beneficial to the shareholders or the 
company; 

• The committee discussed the requisition that got dropped in December period, late Q4 and then how that would 
be affected by year end results and annual general meetings, etc.; 

• The board consulted with a major shareholder who commented that having two meetings might not be good for 
shareholder participation 

36 All these comments suggest to me that the special committee considered a whole range of issues in coming to its 
decision. I recognize that the delay is lengthy. I understand Mr. Marks' frustration. I note, however, that he did not ask 
any board member why the May date was chosen. He admits he has no idea whether the board had a valid business 
reason for its decision on the date of the meeting. I am satisfied the board did have valid business reasons for its decision. 

37 I also note that Mr. Marks has pointed to no specific prejudice he would suffer with a delay in the meeting. Mr. 
Marks' counsel suggests that considering prejudice to the shareholder is an irrelevant consideration. I disagree. Turning 
to Oppenheimer again, the court determined first that the CBCA does not prohibit the directors from postponing a 
special meeting "Unless it can be shown that the postponement was for an improper purpose. No improper purpose 

was proven nor was it shown that prejudice would result to the applicant ..." 11 From this I infer that prejudice to the 
applicant is something the court should consider in deciding whether the board has acted properly. 

38 I am satisfied the board's reasons in deciding to defer the special meeting until the AGM are reasonable. The 
decision avoids redundant costs, particularly in light of the company's limited resources. The decision addresses the issue 
of shareholder fatigue, and is a way to limit it. Mr. Marks will suffer no prejudice if the meeting is delayed. 
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39 Most importantly, I conclude the board acted honestly, in good faith and with a view to the best interests of the 
corporation. Its decision falls "within a range of reasonableness". I therefore defer to the board's business judgment in 
its choice of a special meeting date. 

40 In any case, Mr. Marks' suggestion of a February 28 meeting date is simply impossible. In his cross-examination, 
Mr. Marks testified that he thought the board would need a lead up of about 60 days in order to schedule a meeting 
properly. In his affidavit sworn in support of this application he deposes "it is my understanding that, under applicable 
corporate and securities laws, Intrinsyc could have duly convened a special meeting of its shareholders within less than 

60 days of receiving the Shareholder Requisition." The company says 60 days is realistically necessary in order to meet 
all its statutory filing obligations to convene the meeting. At least 45 days are needed, without considering the time for 
drafting and printing materials. In my view, about 60 days is a realistic minimum. This is borne out by the cases Mr. 
Marks refers to at paragraph 21 of his factum. In the seven cases he cites, meeting were called from two months and six 
days to two months and 25 days after receiving the requisition. 

41 At best, therefore, even with a forty-five day minimum the earliest the board could have called the special meeting 
would have been for mid to perhaps late February of 2013.1 say late February because of the general delays caused by 
the holiday season in December. The company financial statements will be completed such that the AGM can be held in 

mid May, some 2 1 1 2 to 3 months later. Given the current timing of this motion, the end of March is now the earliest date 
a special meeting could realistically be scheduled. This would mean two meetings within about six weeks of one another. 
On either scenario, two meetings would have to be held in close proximity to one another, at considerable expense to a 
corporation whose primary goal has been to conserve resources, and whose revenues have been in steady decline. 

42 The board acted quickly and expeditiously. It took advice from its special committee, which in turn sought legal 
advice and acted on it. The special committee's primary concern was to act in the best interests of the shareholders. I 
conclude the board's decision was reasonable in the interests of all shareholders and the corporation. They acted with 
appropriate prudence and diligence. I cannot conclude the board acted with any improper purpose, or in breach of any 
duty, fiduciary or otherwise. 

Conclusion: 

43 For these reasons, the application is dismissed. The parties agreed the losing party on the application would be 
required to pay $25,000 in costs, all inclusive. Mr. Marks will therefore pay Intrinsyc its costs of the application, fixed 
at $25,000 all inclusive. 

Application dismissed. 


Footnotes 

1 R.S.C. 1985, c. C-44 (CBCA) 

2 CBCA s. 144(l)(c) 

3 See, for example, Paulson & Co. v. Algoma Steel Inc., [2006] O.J. No. 36 (Ont. S.C.J.); Airline Industry Revitalization Co. v. 
Air Canada, [1999] O.J. No. 3581 (Ont. S.C.J. [Commercial List]); People's Department Stores Ltd. (1992) Inc.. Re. [2004] 
3 S.C.R. 461 (S.C.C.) 

4 The special committee considered requisitions for ppecfH meetings to Canadian Pacific's Board, Maple Leafs board, the UBS 
board, the HSE board, and this court's decision in Paulson & Co. v. Algoma Steel Inc. referred to at note 3, above 

5 See the cases listed at paragraph 21 of Mr. Marks' factum 

6 supra 
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Ibid at paragraph 39 

8 Ibid at paragraph 54 

9 Applicant's factum at paragraph 28 

10 [1997] M.J. No. 510 (Man. Q.B.) 

11 Ibid, at paragraph 4 

12 At paragraph 37 
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1988 CarswellSask 428 
Saskatchewan Court Queen's Bench 

Smith v. First Merchant Equities Inc. 

1988 CarswellSask 428 , [ 1988 ] C.L.D. 853 , [ 1988 ] S.J. No. 

165 , 50 D.L.R. ( 4 th) 369 , 68 Sask. R. 161 , 9 A.C.W.S. ( 3 d) 354 

Michael Paul Smith, of the City of Saskatoon, in The Province of Saskatchewan, 
Applicant v. First Merchant Equities Inc., a Body Corporate With Head 
Office In City of Saskatoon, In The Province of Saskatchewan, Respondent 

Geatros J. 

Judgment: March 24,1988 
Docket: Doc. Q.B. No. 1215 

Counsel: W.T. Molloy, Q.C. and P.A. Miquelon, for the applicant 
R. II McKercher, Q. C., S. Parphev and D.B. Konkin, for the respondent 

Subject: Corporate and Commercial 

Related Abridgment Classifications 

Business associations 

III Specific matters of corporate organization 
III. 3 Shareholders 

III.3.C Meetings 

III.3.C.V Notice 

III.3.C.V.A Information circular 

Headnote 

Corporations — Shareholders — Meetings — Notice — Information circular 

Shareholders — Meetings — Notice — Information circular — Business Corporations Act, R.S.S. 1978, c. B-10, ss. 
148(1), 234, 240. 

Applicant one of several directors of respondent corporation - Other directors calling special shareholders' meeting to 
consider removing applicant as director - Proxy circular explaining reasons why removal proposed and accompanying 
notice of meeting - Applicant seeking order to restrain holding of meeting - Application dismissed -- Applicant's 
allegations proxy circular contained material misstatements and omissions and meeting would continue oppressive or 
unfairly prejudicial conduct on part of respondent company or its directors being issues which could only be dealt with 
at trial — Proxy circular containing sufficient information to permit shareholders to come to intelligent conclusion as to 
proposal - Unnecessary to set out full details of why removal of director sought. 

Geatros J.: 

1 This a motion for an order: 

... that a Special Meeting of Shareholders of the Respondent, First Merchant Equities Inc., to be held on March 25, 
1988, be restrained from being held or such other relief as the Court may allow pursuant to The Business Corporations 
Act ... and The Business Corporations Regulations ... 

2 Time is of the essence in determining whether the relief sought should be granted. The meeting is scheduled to take 
place tomorrow. The purpose for which it has been called is stated in the notice to the shareholders as follows: 
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... to consider and vote upon a resolution removing Michael P. Smith from the office of director of the Company. 

3 The several grounds advanced in support of the motion can be distilled from the three-pronged argument advanced 
by Mr. Molloy. 

4 Firstly, he contends that the proxy circular accompanying the notice of meeting contains material misstatements or 
omissions within the meaning of s. 148(1) of The Business Corporations Act , R.S.S. 1978, c.B-10. Mr. McKercher denies 
that that is so. 

5 Section 148(1) of the Act reads as follows: 

148.-(1) If a form of proxy, management proxy circular or dissident's proxy circular contains an untrue 
statement of a material fact or omits to state a material fact required therein or necessary to make a statement 
contained therein not misleading in the light of the circumstances in which it was made, an interested person 
or the Director may apply to a court and the court may make any order it thinks fit including, without limiting 
the generality of the foregoing: 

(a) an order restraining the solicitation, the holding of the meeting, or any person from implementing or 
acting upon any resolution passed at the meeting to which the form of proxy, management proxy circular 
or dissident's proxy circular relates; 

(b) an order requiring correction of any form of proxy or proxy circular and a further solicitation; 

(c) an order adjourning the meeting. 

6 Before consideration can be given as to the kind of order that should be made under that section it has to be proven 
that the proxy circular in fact contains the "misstatements or omissions" alleged. I need not, in my view, outline what it 
is contended they comprise of. It suffices to say that the objections are contradicted by the respondent. Required is the 
trial of an issue to determine where the truth lies. There cannot be such a determination on conflicting affidavit evidence. 
Of course, the respondent is not precluded from taking such other action as, he may be advised for redress of that which 
he has complained of. And it is open to him to speak in his own behalf at the meeting of the shareholders tomorrow. In 
my judgment, the situation does not allow for the making of an order in the context of s. 148(1) of the Act. 

7 Secondly, the applicant contends that the notice and proxy circular are defective, constituting non-compliance 
with the bylaws of the respondent and the requirements of the Act and regulations. Some defect will invariably be 
identified in notices and proxy circulars of a kind as in the instant case. But in the final analysis (I will comment shortly 
on the respondent's third submission), this motion turns on the answer to this question, did the management proxy 
circular circulated by the respondent in connection with the special meeting contain sufficient information to permit 
the shareholder to come to an intelligent conclusion whether he should vote in favour of the proposal to be put to the 
meeting or against it? See: 

8 Garvie v. Axmith (1961), 31 D.L.R. (2d) 65. 

9 The circular reveals: 

Mr. Michael P. Smith has been requested to resign as a director of the Company. This request was made by the other 
members of the board of directors of the Company when it became apparent that there were fundamental differences 
with the other board members respecting the achievement of the objectives of the Company and the manner in 
which its affairs should be conducted. The remaining directors of the Company recommend to the shareholders 
that Mr. Smith be removed as a director. 
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10 Following that are particulars of the Pinder, Plodgins' Management Partnership which performs the management 
functions of the respondent pursuant to the terms of a management agreement. I agree with respondent's counsel that the 
circular, leaves the clear implication to the shareholders that the applicant's continued presence on the board of directors 
would be divisive and not in the best interests of the respondent. The question to be resolved at the meeting does not 
concern the implementation of some major policy matter or the like. It is no more than whether the applicant should 
remain a director of the respondent company. 

11 I have difficulty in accepting the notion that the circular must reveal in minute detail the "fundamental differences" 
the applicant allegedly has with the other members of the board. (Clearly, statements that could turn out to be actionable 
would not be included). It is the kind of discussion properly left for the shareholders' meeting. In the meantime, in 
my view, the obligation to provide the shareholders with sufficient information has been met. The circular provides 
substantially more than a mere recommendation. The shareholders have been apprised of the reason the recommendation 
is being made. I am not persuaded that a case has been made out to justify an order under s.240 of the Act restraining 
the holding of the meeting tomorrow, March 25, 1988. That section provides: 

240 If a corporation or any director, officer, employee, agent, auditor, trustee, receiver, receiver-manager or 
liquidator of a corporation does not comply with this Act, the regulations, articles, bylaws, or a unanimous 
shareholder agreement, a complainant or a creditor of the corporation may, in addition to any other right he 
has, apply to a court for an order directing any such person to comply with, or restraining any such person 
from acting in breach of, any provisions thereof, and upon such application the court may so order and make 
any further order it thinks fit. 

12 Thirdly, the applicant argues that the holding of the meeting would constitute conduct by the respondent company 
or its directors which is oppressive or unfairly prejudicial to the applicant within the meaning of s. 234(2) of the Act. 
Section 234(1) and (2) states: 

234.-(l) A complainant may apply to a court for an order under this section. 

(2) If, upon an application under subsection (1), the court is satisfied that in respect of a corporation or any 
of its affiliates: 

(a) any act or omission of the corporation or any of its affiliates effects a result; 

(b) the business or affairs of the corporation or any of its affiliates are or have been carried on or conducted 
in a manner; or 

(c) the powers of the directors of the corporation or any of its affiliates are or have been exercised in a 
manner; that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security 
holder, creditor, director or officer, the court may make an order to rectify the matters complained of. 

13 Subsection (3) provides, in part: 

(3) In connection with an application under this section, the court may make any interim or final order it thinks 
fit including, without limiting the generality of the foregoing: 

(a) an order restraining the conduct complained of;... 

14 Mr. Molloy submits, in his brief: 

... on the evidence ... the conduct of Pinder and Hodgins amounts to an attempt to remove (the applicant) from 
the management of the respondent as part of an overall strategy the end result of which is the termination of the 
respondent's contract with the Partnership, the withdrawal of Pinder and Hodgins as partners, and the continuation 
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thereafter of their personal involvement in the management of the respondent. Pinder and Hodgins, as directors 
of the respondent, have caused the respondent to initiate a meeting of shareholders as a necessary mechanic in the 
strategy. To facilitate the desired result, they have caused the Corporation to provide only that information which 
will tend to bring about the result they desire, and have caused it to produce numerous substantive and formal 
irregularities in the notice and accompanying materials, all of which, whether taken together or individually, tend 
to minimize the potential of the shareholders' attention being directed to the real purpose behind the meeting. It 
is respectfully submitted that such acts must be construed as in violation of s. 234(2), entitling the applicant to an 
order rectifying the matters complained of. 

15 That contention is outside the scope of the proxy circular and its sufficiency in the context already discussed. 
Applicant's counsel fairly concedes that whether conduct of a corporation or its directors is oppressive against a 
complainant is a question of fact to be decided in each case. No trial of the issue relating to this particular contention 
has been sought. "There is an onus on the petitioner to substantiate allegations of oppression and the showing of mere 
irregularities and innuendo are insufficient": per Cawsey J. in Re Cucci's Restaurant Ltd. (1985), 29 B.L.R. (3d) 196, at 
p. 203. I have already declined, in another context, to make a finding of fact on contradictory affidavit evidence. I do 
so again on the question of mala fides. Credibility can be properly assessed in the particular circumstances of this case 
only by the medium of viva voce evidence. 

16 In discussing s. 234 of the Canada Business Corporations Act, S.C. 1974-75-76, c. 33, containing the same text as s. 
234 of the Saskatchewan statute, Cawsey J. said, in Re Cucci's Restaurant Ltd., at p. 205, in a situation where directors 
were at odds and one was removed: 

The removal of the petitioner as a director in this case cannot be brought within the ambit of s.234. If the petitioner 
remained as a director it is evident that there would be strife and disagreement which could lead to the demise of 
Cucci's. ... The petitioner does not have a right to remain as a director in Cucci's. She only has a right to remain as 
a shareholder and to vote her shares at a general meeting. 

17 I would categorize that to be analogous to the present case. The onus on the applicant to establish that he is entitled 
to a remedy under s.234 has not been met. 

18 In essence, it is a discretionary order that the applicant seeks. I find, in the exercise of my discretion, for the reasons 
stated, that I must dismiss the applicant's motion, with costs. 
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1981 CarswellNS 423 

Nova Scotia Supreme Court (Trial Division) 

McDonald's Restaurants of Canada Ltd. v. Bridgewater (Town) 

1981 CarswellNS 423,10 A.C.W.S. ( 2 d) 86 , 48 N.S.R. ( 2 d) 94 , 92 A.P.R. 94 

McDonald's Restaurants of Canada Limited v. Bridgewater, Town of 

Grant, J. 

Heard: June 24,1981 
Judgment: June 30,1981 
Docket: S.H. No. 32581 


Counsel: Deborah A. Carver, for the plaintiff 
George M. Mitchell, Q. C ., for the defendant 

Subject: Contracts 
Related Abridgment Classifications 
Construction law 
I Statutory regulation 
1.1 Building permits 
1.1 .b Application for permit 
I.l.b.ii Substantive requirements 
Headnote 

Construction Law — Statutory regulation — Building permits — Application for permit — Substantive requirements 
Intended use conforming with zoning regulations — Building itself not conforming — Zoning by-law giving council 
discretion to deny permit. 

Plaintiff applied for a writ of mandamus to require defendant to issue a building permit or, in the alternative, for 
a decision that a building permit not be required. The official plan expressed an intention to permit conversion of 
residential structures to professional office and commercial uses. The zoning by-law permitted drive-in restaurants. Held, 
the application should be dismissed. A building permit was required and plaintiff did not have a right to a building permit 
since numerous requirements had not been met. The conflict between the by-law and the plan gave council discretion to 
reject the application. The application was properly considered and rejected by council. 

Grant, J 

1 This is an application for an order in the nature of mandamus requiring the town of Bridgewater to issue a building 
permit to the plaintiff. 

2 Alternatively, it is for a declaration that the town of Bridgewater has no authority to require the plaintiff to obtain 
a building permit before proceeding with its construction of a proposed drive-in restaurant. 

3 Certain facts are agreed upon as follows: 

1. During the early summer of 1980, Mr. Nemeth, agent for the McDonald's Restaurants of Canada Limited 
(McDonald's) contacted Mr. Alan Demb, Planner for the Lunenburg County Regional Planning Authority to seek 
his opinion as to whether or not a drive-in restaurant could be erected on Dufferin Street in the Town of Bridgewater. 


WestlawNext Canada Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 


1 




McDonald's Restaurants of Canada Ltd. v. Bridgewater (Town), 1981 CarswellNS 423 

1981 CarswellNS 423, 10 A.C.W.S. (2d) 86, 48 N.S.R. (2d) 94, 92 A.P.R. 94 


(2) The required fee had not been paid; 

(3) The storm drainage proposal was unsatisfactory and unacceptable; 

(4) The approval of the fire marshal and the health department had not been received or filed; and 

(5) There was no proof of ownership filed. 

48 Counsel has referred to a leading decision of the Appeal Division of this court in Dalhousie University v. City of 
Halifax (1974), 9 N.S.R.(2d) 643, later confirmed by the Supreme Court of Canada [see 8 N.R. 144; 14 N.S.R.(2d) 718; 
11 A.P.R. 718] in which at the trial level Cowan, C.J.T.D., quoted with approval Laidlaw, J.A., in Karavos v. City of 
Toronto and Gillies, [1948] O.W.N. 17, [1948] 3 D.L.R. 294, at p. 297, (speaking of mandamus): 

It is properly called and recognized as an extraordinary one, and it is not granted by the court if an applicant for 
it has any other adequate remedy. The object and purpose of it is to supply the want of other legal remedies. It is 
appropriate to overcome the in-action or misconduct of persons charged with the performance of duties of a public 
nature. The complaining party must, however, clearly establish the right which it is sought to protect, and an order 
is never granted in doubtful cases... I do not attempt an exhaustive summary of the principles upon which the court 
proceeds on an application for mandamus, but I shall briefly state certain of them bearing particularly on the case 
presently under consideration. Before the remedy can be given, the applicant for it must show: (1) 'a clear, legal 
right to have the thing sought by it done, and in the manner and by the person sought to be coerced'... (2) 'The duty 
whose performance it is sought to coerce by mandamus must be actually due and incumbent upon the officer at the 
time of seeking the relief, and the writ will not lie to compel the doing of an act which he is not yet under obligation 
to perform'... (3) That duty must be purely ministerial in nature, 'plainly incumbent upon an officer by operation 
of law or by virtue of his office, and concerning which he possesses no discretionary powers'... (4) There must be a 
demand and refusal to perform the act which it is sought to coerce by legal remedy... 

49 Although the requirements were not filed or delivered at the time of the application in the Dalhousie University 
case (supra) Cowan, C.J.T.D., granted a conditional order pursuant to the Judicature Act, S.N.S. 1972, s. 39(9). The 
Dalhousie University appeal decision stated as follows at p. 663: 

What the trial judge did here was to grant a conditional mandamus. There is authority for such procedure. The 
Judicature Act, c. 2, Statutes of Nova Scotia, 1972, s. 39(9) includes these words: 

A mandamus or an injunction may be granted or a receiver appointed by an interlocutory order of the court, 
in all cases in which it appears to the court to be just or convenient that such order should be made; and any 
such order may be made either unconditionally or upon such terms and conditions as the court thinks just;... 

50 I have no hesitation in finding, and do find, that as of the meeting of April 16 the plaintiff did not have the right 
to a building permit. There were numerous requirements which had not been met including fire and health clearances, 
storm run-off arrangements and the fee. Although I realize some of these were "more or less waived" by Macintosh, I 
must next consider if there was "substantial compliance". 

51 I find that the compliance is now such that it would support the granting of a conditional order if I was satisfied 
on all other aspects of the problem. 

52 Counsel for the town submits that s. 5.10 of the Plan expresses the intention to permit conversion of residential 
structures and not the demolition of them and the construction of new structures in their stead. 

53 It appears to me that the section only permits the conversion rather than directs the conversion. However, the 
conversion appears to me to refer to the use, that is, conversion of a residential structure to a professional office and 
commercial use. 
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54 Counsel for the town also submits that as the "inner residential area" surrounds the RC area in question, a change 
in RC area use as is intended by the plaintiff will result in late night lighting, noise, extra traffic and may substantially 
alter the established character and stability of these neighbourhoods, conflicting with sub-s. 2.9.3.1. (Code). 

55 There are two introductory paragraphs which the town submits are relevant: 

1.0 INTRODUCTION 

1.1 The Municipal Development Plan for the Town of Bridgewater shall be regarded as the primary policy document 
of Bridgewater Town Council through which the future growth and development of the Town shall be encouraged, 
guided, and controlled. 

56 


3.2 Continued economic activity and a high environmental quality shall be the general objectives of Town Council, 
also, the Planning Act (supra) provides as follows: 

Section 33(1): 

A council shall upon the adoption of a municipal development plan pass a zoning by-law for the purpose of carrying 
out the intent of the plan. 

Section 33(3): 

A council shall not adopt, amend or revise a zoning by-law except for the purpose of carrying out the intent of the 
municipal development plan. 

57 I must consider the position of the council at the time it was considering the application. Its members were bound 
to consider sub-s. 2.7.9. of the National Building Code which vests in the issuing authority the right to refuse the permit. 

The authority having jurisdiction may refuse to issue any permit 

(a) whenever information submitted is inadequate to determine compliance with the provisions of this Bylaw, 

(b) whenever incorrect information is submitted, 

(c) that would authorize any building work or occupancy that would not be permitted by this Bylaw, or 

(d) that would be prohibited by any other Bylaw, act or regulation. 

58 I refer particularly to sub-s. 2.7.9.(d). Is the proposed building, work or occupancy, prohibited by any other by¬ 
law, act or regulation? 

59 If in the opinion of council it is or may reasonably be so interpreted, then I find a discretion is vested in the council, 
as the wording is "may" not "shall". 

60 In Re Hammond, [1950] 4 D.L.R. 26, MacDonald, J., said at p. 33: 

If I am correct in the view that Council thus possessed a discretionary power and exercised it for a reason within the 
section it cannot be compelled by mandamus to reverse itself by approving an application it has already disapproved, 
even if its opinion as to its non-compliance with the Master Plan be accepted as having been wrong in fact: 
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61 In Re Cadillac Development Corp. Ltd. et al. v. City of Toronto (1973), 39 D.L.R.(3d) 188, the court commented 
on a plan similar to the plan here. Henry, J., at p. 195, stated: 

The Official Plan therefore, as it is in effect from time to time, represents a policy or program having legislative 
effect, governing the area to which it applies. It is clear from the scheme of the Act that the Official Plan is not 
immutable (s. 17) and does not have effect to implement the policy outlined by it. Implementation is to be effected 
by by-laws of the Municipal Council that conform to the policy specified in the plan. 

What the Act does is, by s. 19, to place limits on the passing of future by-laws affecting the area to which the 
plan relates in that they must conform to it. Thus, it is ensured that as the municipality develops, purposefully or 
otherwise, the legislative changes through the by-laws necessary to allow land development to proceed are gradually 
channelled in the direction of implementing the policy set out in the Official Plan. 

62 I find the building by-law, sub-s. 2.7.9. of the National Building Code , vests a discretion in the council under certain 
circumstances. I find that if the council was of the opinion that the informations submitted was inadequate to determine 
compliance or if the council considered the building work or occupancy would be prohibited by any other by-law, act 
or regulation, it had the right to refuse the application. 

63 The council is charged with a heavy responsibility on behalf of the citizens of the town of Bridgewater. If the 
majority of its members reasonably consider that the issuance of the permit would contravene the express intentions of 
the Plan then, they have, in my opinion, the right and also the duty to act accordingly. 

64 No doubt, the plaintiff would be or is a model corporate citizen with one of its objects the furtherance of the 
numbers of its "billions served". 

65 J.D. Macintosh, in his affidavit, (para. 16) expresses his understanding that the type of building proposed appears 
to contravene s. 33(3) of the Planning Act (supra). In para. 9 of his affidavit, Macintosh swears that as of June 15 the 
problem of storm drainage relating to the lot had not been satisfactorily settled. 

66 In the Dalhousie University case (supra) the owners had been led to believe that the permit would issue. There, the 
court dealt with a multi-million dollar complex involving funds from both the public and private sectors and it was a 
project which had long been planned and involved educational, health and recreational aspects. 

67 Councillor Manthorne (Manthorne) in his affidavit sets forth a history of the process of zoning that part of Dufferin 
Street. He states that the intention of the Plan was to retain the residential character of that portion of Dufferin Street 
while permitting the conversion of the residences to compatible commercial use. 

68 Alan Demb (Demb), the town planner of the town of Bridgewater, helped prepare the Plan and the Zoning By-law. 
His affidavit states that approximately June, 1980, he informed Mr. Nemeth that drive-in restaurants were permitted 
uses in an RC area. He states that he later informed Mr. Nemeth that the "desire and expectation" of council was that 
Dufferin Street continue to maintain the appearance of a residential street. It is his stated opinion that the proposed 
building is inconsistent with the "stated policies and the underlying philosophy" of the Plan. 

69 Counsel for the town submitted that if the plaintiff proposed to renovate an existing building in which to carry on 
their business, this would conform to the Municipal Development Plan and, presumably, would not be opposed. 

70 The council thus was faced with a situation where the use fell within the zoning regulations but the building in 
which the use was to be carried out may not conform to the intention expressed in the Development Plan. 

71 In interpreting a statute one must ordinarily only interpret the words used. However, here the words used, I find, 
may reasonably be interpreted to show a conflict between the Plan and the Zoning By-law. 
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Federal Court of Canada — Trial Division 
Rossi v. R. 
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Louis Joseph Rossi (Plaintiff) v. The Queen (Defendant) 

Walsh J. 

Montreal: January 21,1974 
Ottawa: March 22,1974 
Docket: T- 258-74 


Counsel: Plaintiff not represented. 

J.P. Belhumeur for defendant. 

Subject: Criminal 

Related Abridgment Classifications 

Criminal law 

XXXV Extraordinary remedies 
XXXV.5 Mandamus 
XXXV.5.b Availability of remedy 

Headnote 

Criminal Law — Extraordinary remedies — Mandamus — Availability of remedy 

Mandamus — Penitentiaries — Mandamus does not lie against Crown — Considered on merits as against officers 
of Penitentiary Service — Demand by inmate for documents on his file — No public duty to furnish documents — 
Penitentiary Act, R.S.C. 1970, c. P-6, s. 29 — Canadian Bill of Rights, S.C. 1960, c. 44. 

The plaintiff, an inmate of a Canadian penitentiary, sought mandamus to the defendant Crown, as represented by the 
Solicitor General and officers of the Canadian Penitentiary Service, requiring them to show cause why the Court should 
not order them to furnish the plaintiff with all papers and information pertaining to warrants outstanding against the 
plaintiff in the hands of authorities in the States of Florida and Connecticut, in the United States of America. It was 
alleged that the failure to give such information was contrary to the Canadian Bill of Rights and the penal law of Canada 
and resulted in the inmate's being deprived of a full defence to criminal charges. 

Held, dismissing the application, mandamus does not lie against the Crown. As for the Crown officers named as 
representing the Crown, mandamus lies to secure the performance of a public duty, in the performance of which the 
applicant has a sufficient legal interest. It does not lie to compel the performance of a moral duty or to order anything 
to be done contrary to law. The custody and treatment of penitentiary inmates are governed by Regulations under the 
Penitentiary Act, R.S.C. 1970, c. P-6, section 29. Subject to such Regulations, the Commissioner of Penitentiaries can 
issue directives for custody and treatment. A directive prohibiting the giving to the inmate of documents or copies on 
his file is a decision by an administrative officer within the scope of his authority and based on the need for keeping 
information confidential and within the limits of security. There is nothing in the directive contrary to the Canadian Bill 
of Rights and no abuse of natural justice. Any moral obligation owing by the Crown officers to the plaintiff inmate was 
fulfilled by their furnishing him with particulars of the warrants held against him by authorities in Miami, Florida, and 
New Haven, Connecticut. 

Motion. 

Walsh J. : 
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1 Plaintiff applies for a writ of mandamus against defendant as represented by the Honourable Warren Allmand, Mr. 
Paul Faguy, Mr. Gerald Marineau, Mr. Robert Martin, and Mr. Jean Fouquette, enjoining them to show cause why the 
Court should not order them to furnish plaintiff with all papers and information pertaining to the alleged outstanding 
warrants and/or hold orders issued against plaintiff by the offices of the District Attorneys in the States of Florida and 
Connecticut in the United States of America. The application alleges that their failure to do so deprived him of his 
constitutional rights as an American citizen and his rights as a Canadian resident in contravention of the Canadian Bill 
of Rights and Canadian penal laws, thereby depriving him of a full and complete defence to any and all criminal charges. 

2 Plaintiff in his motion requests that the Court obtain copies of the said warrants and/or hold orders and of the 
Commissioner's Directive No. 2471(1) signed by Mr. Paul Faguy. He further indicated that he would like to present the 
motion himself and requested the Court to issue a writ of habeus corpus ad testificandum in order that he might attend. 
The motion is supported by a solemn declaration and makes reference to the statement of claim indicating the facts in 
support of the motion. 

3 The facts as set out in the statement of claim indicate that plaintiff is an inmate at the maximum security Archambault 
Institution in Ste-Anne des Plaines, Quebec, that the classification department maintains a file pertaining to each inmate 
which files are not open to inspection and that since a summary of the contents is not given to the inmate they may 
contain facts unknown to the inmate, including correspondence sent to or by inmates, accusations or other allegations 
unknown to the inmate without his having had the opportunity to refute them or having had a fair trial or hearing, that 
the contents of these files are not confined to use in the particular penitentiary but are also available to other departments 
within the Canadian penitentiary system, the National Parole Board and possibly others. The statement of facts goes 
on to say that in the course of an interview with Mr. Robert Martin, the Chief Classification Officer, plaintiff was told 
that he could not be transferred to a medium security institution because there were outstanding warrants and/or hold 
orders issued against him by the offices of the District Attorneys in the States of Florida and Connecticut. On requesting 
to see these documents he was referred to Mr. Jean Fouquette, his Classification Officer, and was not permitted to see 
them on the basis of Directive No. 2471(1) dated December 13, 1973 signed by Mr. Paul Faguy, the Commissioner of 
Penitentiaries. Plaintiff has requested the Institutional Director, Mr. Gerald Marineau, to see the said warrants and hold 
orders and his request has been unanswered. He contends that the Directive No. 2471(1) is a violation of existing rules, 
laws and regulations governing the administration of justice in Canada such as the Canadian Bill of Rights and Canadian 
penal law which guarantees a complete and full answer to any criminal charges against an accused. He also contends that 
by being denied access to these warrants he is unable to prepare a defence against these charges and is denied his rights 
as an American citizen to a just and speedy trial according to the United States Constitution. He further contends that 
in view of his lengthy incarceration in Canada the applicable statutes of limitation on these warrants or hold orders may 
invalidate them so they would no longer serve as justification in preventing his transfer to a medium security institution. 

4 At the hearing of the application for a writ of mandamus plaintiff was not represented, no writ of habeus corpus ad 
testificandum having been issued. Defendant was represented by counsel and was asked by the Court for an explanation as 
to why the information plaintiff requested from his classification file could not be given to him. A letter dated January 17, 
1974 from Mr. Fouquette to the Crown counsel was filed which stated that on October 26,1973 the Canadian Penitentiary 
Service had received from the Department of Justice in the United States, Florida District, Miami, correspondence 
advising that that department held an arrest warrant against Louis Joseph Rossi whose real name is Salvatore Raffone, 
and that there were also against him two failures to appear in New Haven, Connecticut. On December 4, 1973 a telex 
from the Royal Canadian Mounted Police advised the Canadian Penitentiary Service that Louis Joseph Rossi had 
been identified by the F.B.I. as being D. Salvatore J. Raffone, alias Vincent Louis Durso whose criminal record had 
commenced in the United States in 1960 and that he was wanted by the F.B.I. at New Haven, Connecticut. On December 
6 , 1973 the detailed criminal record of Rossi was received from the American Department of Justice. On December 18, 
1973 plaintiff had an interview with the Classification Supervisor, Mr. Robert Martin, who told him that they were aware 
of his American criminal record which was probably the reason for the refusal to transfer him into a medium security 
institution. On December 20, 1973 Rossi requested from his Classification Officer a copy of any warrants against him. 
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He was advised that a Directive of the Commissioner prohibited the giving to an inmate of the documents or copies of 
documents in his file. He was also advised that there was no warrant against him in his file save the committal warrant. 
On December 28, 1973 he sent a request to the Director of the institution complaining that he was unable to get from 
his Classification Officer permission to himself copy the contents of the information against him. 

5 The Court took the matter under advisement, suggesting that counsel for defendant might endeavour to see whether 
it was not possible, without actually giving plaintiff access to his file, to give him precise information with respect to 
the contents of same on the basis that it might at first sight appear unreasonable that a person should not know what 
he is accused of if this information is, in fact, being acted upon to his detriment. Further documentation has now been 
placed in the file consisting of a letter dated January 23, 1974 from counsel for defendant to Mr. Fouquette, requesting 
a copy of the rules dealing with confidentiality of files of inmates in penitentiaries, and confirmation that the prisoner 
had been informed of the information in his file concerning the accusations brought against him and warrants issued 
against him by the American authorities. A reply to this dated January 31,1974 repeated that the file contained no arrest 
warrant against plaintiff but merely correspondence from the Department of Justice in Florida indicating that they hold 
a federal warrant against him and that there are also two unlawful flight to avoid prosecution warrants from New Haven, 
Connecticut. The plaintiff was informed of this so that he can, if he wishes, obtain any further information from the 
American authorities in Miami or New Haven. 

6 Dealing with the merits of the application, it would be simple to say that it should be dismissed since, in any event, 
mandamus does not lie against the Crown. Since the proceedings could be amended, however, or recommenced so as to 
direct them to the various penitentiary officers named in them, described in the application as representing the Crown, it 
is not desirable that the application should be dismissed on the question of procedure alone without some consideration 
on the merits. 

7 The application must also fail on the merits, however. A writ of mandamus lies to secure the performance of a public 
duty, in the performance of which the applicant has a sufficient legal interest. It does not lie to compel the performance 
of a mere moral duty or to order anything to be done that is contrary to law (see S.A. de Smith: Judicial Review of 
Administrative Action, 2nd ed., at pages 561-563. "Nor ... will it issue in respect of a merely private duty, ... or against 
a respondent who is not commandable by the court or by whom the duty is not owed." Op. cit. page 579. Even if all 
the conditions for the issue of a mandamus exist, it is a discretionary remedy and the Court will refuse to issue it if it is 
unnecessary or the object of which the application was made has already been attained — op. cit. 579). 

8 In the present case it is likely that plaintiff was already well aware of the warrants outstanding against him in the 
United States and the reasons for which they had been issued; even if he were not, the verbal information given him by 
Mr. Fouquette as to the correspondence in his file relating to these warrants is sufficient to make him aware of the nature 
of the charges outstanding against him. The warrants themselves are not in his file in Canada and if he requires further 
information with respect to them he should address himself to the American authorities by whom they were issued. It 
is certainly not the responsibility of the Canadian penitentiary authorities to represent him in seeking to obtain for him 
any further information which he may require. In disclosing the information they have in their file they have fulfilled 
any obligation of natural justice which they may have toward him. 

9 The Penitentiary Act 1 contains provision for the committal, reception and transfer of inmates. Section 29 provides 
that the Governor in Council may make regulations, inter alia, for the custody and treatment of inmates and generally 
for carrying into effect the purposes and provisions of the Act. Subject to any such regulations, the Commissioner may 
issue directives for, inter alia, the administration and good government of the Service and for the custody and treatment 
of inmates. Although Directive 2471(1) is not in the file, the correspondence refers to the Commissioner's Directive 
prohibiting the giving to the inmate of documents or copies of documents in his file. The reason for such a directive is 
readily apparent since such information might well be confidential or should not be disclosed for security reasons, and 
the Act empowers him to make such a directive. There is certainly nothing contrary to the Canadian Bill of Rights or 
any abuse of natural justice resulting from the existence of such a directive which appears to be purely an administrative 
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matter and the Courts cannot interfere when an administrative decision is made by an administrative officer within the 
scope of his authority. 

10 For all the above reasons, therefore, no mandamus lies in the present case. 

JUDGMENT 

11 Plaintiffs application for issuance of a writ of mandamus is dismissed. 

Solicitors of record: 

Plaintiff not represented. 

Deputy Attorney General of Canada for defendant. 


Footnotes 

1 R.S.C. 1970, c. P-6. 


End of Document 
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CHAPTER C-37.3 

An Act respecting Co-operatives 


PARTI 

Interpretation and Application 


Short title 

1 This Act may be cited as The Co-operatives Act, 1996. 

Interpretation 

2(1) In this Act: 

“affairs” means the relationship among a co-operative, its subsidiaries and 
its members, directors and officers, but does not include the business carried 
on by the co-operative; (mffaires internes ») 

“affiliate” means an affiliated body corporate within the meaning of 
subsection (6); ( «groupe ») 

“articles” means the original or restated articles of incorporation, amendment, 
amalgamation, arrangement, continuance, reorganization, dissolution or 
revival and, in Parts XII, XV, XVII to XX and XXVI, includes any Act, statute 
or ordinance by or pursuant to which a body corporate is incorporated or any 
letters patent, supplementary letters patent, certificate of incorporation, 
memorandum of association or any other document evidencing corporate 
existence; ( «statuts ») 

“associate”, when used to indicate a relationship with a person, means: 

(a) a body corporate, where that person beneficially owns or controls, 
directly or indirectly, shares of that body corporate carrying more 
than 10% of the voting rights; 

(b) a partner of that person acting on behalf of the partnership of which 
they are partners; 

(c) a trust or estate in which that person has a substantial beneficial 
interest or with respect to which that person serves as a trustee or in a 
capacity similar to a trustee; 

(d) a spouse or child of that person; or 

(e) where a relative of that person or that person’s spouse has the same 
residence as that person, the relative; ( «liens ») 

“auditor” includes a partnership of auditors; ( «verificateur ») 
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“body corporate” means a body corporate wherever or however incorporated 
and includes a co-operative, but does not include a public body; ( «personne 
morale») 

“business” includes the undertaking carried on by a body corporate; 
(«activites») 

“bylaw” means a bylaw of a co-operative approved by the members and by 
the registrar; ( «reglement administratif») 

“common share” means a share in the capital stock of a co-operative to which 
the articles or bylaws attach no special preference, right, condition, restriction, 
limitation or prohibition; ( «part sociale ordinaire») 

“co-operative” means a body corporate that is organized and operated on a 
co-operative basis and is incorporated or continued pursuant to this Act, and, 
in Parts XII, XV, XVII to XX and XXVI, includes: 

(a) an extraprovincial co-operative; 

(b) a corporation that: 

(i) has as its object the operation of any enterprise or service on a 
co-operative basis or on a basis that, in the opinion of the registrar, 
is substantially similar to a co-operative basis; and 

(ii) is registered pursuant to this Act; and 

(c) a marketing board or commission handling a co-operative plan 
pursuant to The Agri-Food Act that is registered pursuant to this Act; 
(■ «cooperative ») 

“corporation” means a body corporate incorporated by or pursuant to an 
Act or an act of the Parliament of Canada or a legislative assembly of another 
province or territory of Canada; ( «societe ») 

“court” means the Court of Queen’s Bench; ( «tribunal ») 

“debt obligation” means a bond, debenture, member loan, note, savings 
certificate or other evidence of indebtedness or guarantee of a co-operative, 
whether secured or unsecured; ( «titre decreance») 

“delegate” means an individual elected to represent a division of the members 
at meetings of a co-operative; ( «delegue ») 

“department” means the department over which the minister presides; 
{(minister e») 

“director” means a person occupying the position of director of a 
co-operative, by whatever name called; ( «administrateur») 
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“extraprovincial co-operative” means a body corporate that is carrying 
on business in Saskatchewan on a co-operative basis or on a basis that, in the 
opinion of the registrar, is substantially similar to a co-operative basis and 
that is not incorporated or continued by or pursuant to an Act or a former Act, 
and includes a federal co-operative but does not include an extraprovincial 
co-operative registered pursuant to The New Generation Co-operatives Act; 
(«cooperative extraprovinciale ») 

“federal Act” means the Canada Cooperative Associations Act; ( «loi federate») 

“federal co-operative” means a co-operative incorporated by or pursuant to 
an Act of the Parliament of Canada; (« cooperative de regime federal ») 

“federation” means a co-operative whose membership is composed entirely 
of other co-operatives; ( «federation ») 

“former Act” means: 

(a) The Co-operatives Act, 1989 as that Act existed on the day before the 
coming into force of this Act; 

(b) The Co-operatives Act as that Act existed on the day before the coming 
into force of The Co-operatives Act, 1989; 

(c) The Co-operative Associations Act as that Act existed on the day 
before the coming into force of The Co-operatives Act; 

(d) The Co-operative Marketing Associations Act as that Act existed on 
the day before the coming into force of The Co-operatives Act; or 

(e) The Co-operative Production Associations Act as that Act existed on 
the day before the coming into force of The Co-operatives Act; («ancienne 
loi») 

“general meeting” includes an annual or special meeting; ( mssemhlee 
generate») 

“incorporator” means a person who applies for incorporation of a 
co-operative pursuant to section 6; ( «fondateur ») 

“insolvent” includes: 

(a) the inability of a co-operative to pay its debts as they become due in 
the ordinary course of its business; or 

(b) the circumstance where the realizable value of the assets of a co¬ 
operative is less than the sum of its liabilities and its paid-up capital of 
all classes; ( «insolvable» ) 

“judge” means a judge of the court; ( «juge» ) 

“marketing board” means a marketing board for the regulation of natural 
products that is appointed or established pursuant to The Agri-Food Act, 
any other Act or an Act of another province or territory of Canada or of the 
Parliament of Canada; ( «office de commercialisation») 

“member” means a person who has met the conditions of membership set 
forth in the bylaws of a co-operative and has been accepted as a member by 
the directors of the co-operative, and includes an incorporator; ( «membre ») 
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“membership fee” means any amount paid by a member to a co-operative 
as a condition of becoming or remaining a member, but does not include an 
amount paid by a member to a co-operative for: 

(a) goods, services or accommodation that the co-operative provides to 
the member; or 

(b) shares, loans or other securities of the co-operative; ( «cotisation de 
membre») 

“minister” means the member of the Executive Council to whom for the time 
being the administration of this Act is assigned; ( «ministre ») 

“officer” includes: 

(a) a president, vice-president, treasurer, secretary, general manager 
or assistant general manager of a co-operative; 

(b) a person who performs functions for a co-operative normally 
performed by a person mentioned in clause (a); or 

(c) an employee of a co-operative appointed by the directors to assume 
a position of responsibility in the management of the affairs of the 
co-operative; ( «dirigeant») 

“ordinary resolution” means a resolution that is passed by a majority of 
members or delegates who vote on the resolution; (« resolution ordinaire» ) 

“patronage dividend” means an amount that, pursuant to this Act, a 
co-operative allocates among and credits or pays to its members or to its 
member and non-member patrons from its surplus based on the business done 
by its members or patrons, with or through the co-operative, and includes a 
patronage refund; ( «ristourne ») 

“person” includes an individual, partnership, association, public body, body 
corporate, trustee, executor, administrator or legal representative; ( «personne» ) 

“public body” means: 

(a) the Government of Canada, of Saskatchewan or of another province 
or territory of Canada; 

(b) a corporation, board, commission or agency of a government described 
in clause (a); 

(c) a municipality; 

(d) a body elected or appointed pursuant to an Act: 

(i) to administer, arrange, undertake or regulate schools, hospitals, 
health facilities, libraries, water utilities, drainage and irrigation 
works, sewage works, local improvements or public utilities; or 

(ii) to levy and collect taxes; or 

(e) any body, other than one described in clauses (a) to (d), that is 
designated in the regulations; ( «organisme public ») 
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“preferred share” means a share in the capital stock of a co-operative that 
is not a common share; ( «part sociale privilegiee») 

“prescribed” means prescribed in the regulations; ( «prescrit» or 
«reglementaire») 

“register”: 

(a) in sections 27, 28, 31, 47, 49, 50, 99, 105 and 276, means a register 
required by this Act to be maintained by or on behalf of a co-operative; and 

(b) in any other case, means the register to be kept by the registrar 
pursuant to section 230; ( «registre ») 

“registrar” means the Registrar of Co-operatives appointed pursuant to 
section 227 and includes any deputy registrar appointed pursuant to that 
section; ( «registraire ») 

“security” means a share or debt obligation of a co-operative and includes a 
certificate evidencing the share or debt obligation; ( «valeur mobiliere ») 

“security interest” means an interest in or charge on the property of a 
co-operative by way of mortgage, hypothec, pledge or other obligation taken by 
a creditor to secure payment of a debt of the co-operative; ( «surete» ) 

“share” means a common share or a preferred share; ( «part sociale» ) 

“shareholder” means a subscriber for or a holder of a share and includes the 
personal representative of a deceased shareholder; ( «porteur de part sociale») 

“special resolution” means, except where otherwise expressly provided, a 
resolution that is: 

(a) passed by two-thirds of the members or delegates who vote on the 
resolution where at least 10 days’ notice has been given to the members 
or delegates of the intention to propose the resolution as a special 
resolution; or 

(b) consented to in writing by all of the members or delegates who 
are entitled to vote on that resolution at a general or special meeting; 
(«resolution speciale ») 

“special rights or restrictions” includes preferred or deferred special rights 
or restrictions that relate to: 

(a) the redemption or return of capital; 

(b) the conversion for the same or any other number of any other kind 
or class of shares; 

(c) dividends; 

(d) voting; 

(e) nomination; 
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(f) appointment of directors or other control; or 

(g) any right or restriction in addition to those mentioned in 
clauses (a) to (f); ( «droits ou restrictions speciaux») 

“surplus”, as applied to the operations of a co-operative in a fiscal year, means 
any amount that remains after deducting from the operating revenue, charges 
to members and patrons and other revenue in that fiscal year: 

(a) the operating expenses and any losses in the fiscal year, including 
proper allowances for depreciation, expenses incurred but not paid and 
proper charges against operations; and 

(b) any refunds and interim and final payments to members and patrons 
in that fiscal year as required in contracts made with them or pursuant 
to the bylaws of the co-operative. ( «excedent ») 

(2) For the purposes of this Act, a body corporate is a subsidiary of another body 
corporate if: 

(a) the shares of the body corporate that carry voting rights sufficient to elect 
a majority of its directors are held, directly or indirectly, other than by way 
only of collateral security, by the other body corporate; or 

(b) the bylaws of the body corporate provide or the body corporate agrees in 
writing that a majority of the directors must be nominees of the other body 
corporate. 

(3) For the purposes of this Act, a co-operative is deemed to carry on business in 
Saskatchewan if: 

(a) it holds any title, estate or interest in land registered in the name of the 
co-operative pursuant to The Land Titles Act; 

(b) it has a resident agent or representative or maintains an office, warehouse 
or place of business in Saskatchewan; 

(c) it is licensed or registered or required to be licensed or registered pursuant 
to an Act entitling it to do business; 

(d) it is the holder of a certificate of registration, issued pursuant to The 
Traffic Safety Act , respecting a public service vehicle, except where that vehicle 
neither picks up nor delivers goods or passengers in Saskatchewan; 

(e) it is the holder of a licence issued by the Highway Traffic Board pursuant 
to the authority of the Motor Vehicle Transport Act, 1987 (Canada), except 
where it neither picks up nor delivers goods in Saskatchewan; or 

(f) in the opinion of the registrar, it otherwise carries on business in 
Saskatchewan. 

(4) Where the number of a telephone located in Saskatchewan is listed in a 
telephone directory issued by Saskatchewan Telecommunications under the name 
of a co-operative, that co-operative is deemed, in the absence of evidence to the 
contrary, to be carrying on business in Saskatchewan. 
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(5) A security is in registered form if: 

(a) it specifies a person entitled to the security or to the rights it evidences, 
and its transfer is capable of being recorded in a securities register; or 

(b) it bears a statement that it is in registered form. 

(6) For the purposes of this Act: 

(a) one body corporate is affiliated with another body corporate if: 

(i) one of them is the subsidiary of the other; 

(ii) both are subsidiaries of the same body corporate; or 

(iii) each of them is controlled by the same body corporate; and 

(b) if two bodies corporate are affiliated with the same body corporate at the 
same time, they are deemed to be affiliated with each other. 

(7) For the purposes of this Act, a body corporate is controlled by a person if: 

(a) securities of the body corporate to which are attached more than 50% of 
the votes that may be cast to elect directors of the body corporate are held, 
other than by way of security only, by or for the benefit of that person; and 

(b) the votes attached to those securities are sufficient, if exercised, to elect 
a majority of the directors of the body corporate. 

1996, c.C-37.3, s.2; 1999, c.25, s.2; 2004, c.67, 
s.4; 2010, c.4, s.2; 2015, c.22, s.12. 


Co-operative basis 

3 For the purposes of this Act, a body corporate is organized, operated and 
administered on a co-operative basis where: 

(a) no member or delegate has more than one vote; 

(b) no member or delegate is entitled to vote by proxy; 

(c) its business is carried on primarily for the benefit of its members; 

(d) its membership is voluntary and available, without any artificial 
restriction or any unlawful basis of discrimination, to any person who can use 
its services and is willing to accept the responsibilities of membership; 

(e) the limit on the interest or dividends on share capital that it pays does 
not exceed the prescribed rate; and 

(f) any surplus or saving arising out of its operation is: 

(i) used to develop its business; 

(ii) used to provide or improve common services to members; 

(iii) distributed among members in proportion to their patronage with 
the co-operative; 
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(iv) used to educate its members, officers or employees or the general 
public in the principles and techniques of economic and democratic 
co-operation; or 

(v) distributed to non-profit, charitable or benevolent organizations. 

1996, c.C-37.3, s.3. 


Application of Act 

4(1) Subject to subsections (2) and (3), this Act applies to every co-operative 
incorporated, continued or registered pursuant to this Act. 

(2) This Act does not apply to a credit union incorporated, continued or registered 
pursuant to The Credit Union Act, 1998. 

(3) This Act, other than Parts XII, XV, XVII to XX and XXVI, does not apply to: 

(a) an extraprovincial co-operative; 

(b) a corporation that: 

(i) has as its object the operation of any enterprise or service on a 
co-operative basis or on a basis that, in the opinion of the registrar, is 
substantially similar to a co-operative basis; and 

(ii) is registered pursuant to this Act; or 

(c) a marketing board or commission handling a co-operative plan pursuant 
to The Agri-Food Act that is registered pursuant to this Act. 

1996, c.C-37.3, s.4; 1998, c.C-45.2, s.476; 2015, 
c.22, s.12. 


Continuation of existing co-operatives 

5(1) A co-operative that was incorporated pursuant to a former Act and that, on 
the day before the coming into force of this Act, has not been dissolved pursuant to 
the former Act is deemed to be continued pursuant to this Act and: 

(a) its certificate of incorporation issued pursuant to the former Act is deemed 
to be a certificate of incorporation issued pursuant to this Act; 

(b) its articles of incorporation or memorandum of association pursuant to 
the former Act, including any amendments to the articles or memorandum, 
are deemed to be its articles of incorporation pursuant to this Act; 

(c) subject to subsection (2), its bylaws that were, before the coming into force 
of this Act, approved by and filed with the registrar pursuant to the former 
Act are deemed to be its bylaws pursuant to this Act. 

(2) Where a co-operative is continued pursuant to subsection (1) and has bylaws 
that are inconsistent with this Act, those bylaws are deemed to be valid until 
the expiration of two years after the day this Act comes into force or until the 
co-operative amends the bylaws or passes new bylaws, whichever occurs first. 
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(3) Where, on the day before the coming into force of this Act, a co-operative was 
registered pursuant to a former Act: 

(a) it is deemed to be registered pursuant to this Act; and 

(b) its certificate of registration is deemed to be its certificate of registration 
issued pursuant to this Act. 

(4) Where the registration of a co-operative is continued pursuant to 
subsection (3) and its certificate of registration issued pursuant to a former Act 
contained a restriction, the restriction continues to apply to the co-operative. 

(5) Where the articles of incorporation or the memorandum of association of a 
co-operative immediately before the coming into force of this Act contained a 
provision excluding any of the powers authorized by a former Act pursuant to which 
the co-operative was incorporated, that provision is deemed to be a restriction in 
its articles on the powers that it may exercise. 

(6) Where a co-operative that is continued pursuant to subsection (1) had objects in 
its articles of incorporation or memorandum of association, the objects are deemed 
to be restrictions in its articles on the business in which it may engage. 

(7) Where a co-operative has a restriction on its powers described in 
subsection (5) or its business described in subsection (6), the co-operative may remove 
the restriction only in the manner prescribed in section 144. 

1996, c.C-37.3, s.5. 


PART II 
Incorporation 

APPLICATION AND REGISTRATION 

Application to incorporate 

6(1) Subject to subsection (3), not less than six persons may apply for incorporation 
as a co-operative. 

(2) The incorporators shall apply for incorporation by sending to the registrar: 

(a) the articles of incorporation in the prescribed form; 

(b) the bylaws of the co-operative; and 

(c) Repealed. 2013, c.2l, s.2. 

(d) any additional information that the registrar may require. 

(3) The registrar may allow two or more persons to apply for incorporation as a 
co-operative where the registrar considers it appropriate. 

(4) An individual is not eligible to be an incorporator if the individual: 

(a) is less than 18 years of age; or 

(b) has been found by a court in Canada or elsewhere to lack capacity. 

(5) A person who has the status of a bankrupt is not eligible to be an incorporator. 

1996, c.C-37.3, s.6; 2013, c.21, s.2; 2015, c.22, 
s.4. 
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Articles of incorporation 

7(1) The articles of incorporation of a proposed co-operative must be in the 
prescribed form. 

(2) The incorporators shall set out in the articles of incorporation of a proposed 
co-operative the following information: 

(a) the name of the co-operative; 

(b) where there is to be share capital: 

(i) the par value of the shares; 

(ii) whether the number of shares to be issued is unlimited or, where 
limited, the maximum number of shares that may be issued; and 

(iii) where there are two or more classes of shares, the designation 
of each class, the par value of the shares of each class and the special 
preferences, rights, conditions, restrictions, limitations and prohibitions 
attaching to each class; 

(c) where there is no share capital, a statement that the interest of each 
member is the same as that of every other member; 

(d) subject to subsection (3), the number of directors or the minimum and 
maximum number of directors; 

(e) the names in full and place of residence of each first director; 

(f) the objects or purposes the co-operative is intended to fulfil; 

(g) any restriction on the business or businesses of the co-operative. 

(3) A co-operative shall have a minimum of five directors, but the registrar may 
permit the number of directors to be less than five where: 

(a) the number of incorporators or members is less than six; or 

(b) fewer than five members are eligible to be directors pursuant to 
section 75. 

(4) The consent to act as a first director of any first director who is not an 
incorporator must be attached to the articles of incorporation in the prescribed form. 

(5) A co-operative may set out in its articles any provisions permitted in this Act 
to be set out in the bylaws of the co-operative. 

1996, c.C-37.3, s.7. 


Bylaws 

8(1) A co-operative shall include bylaws relating to: 

(a) conditions of membership, including: 

(i) the rights of joint members, if any; 

(ii) the qualification and withdrawal of members and the transfer of 
shares; 

(iii) the amount of the membership fee and of the annual fee, if any, to 
be paid by members; and 
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(iv) the conditions on which membership ceases or may be terminated, 
the disposition that may be made on cessation or termination of a 
member’s interest and the determination of the value of the member’s 
interest; 

(b) the election, term of office and removal of directors and members of 
committees of directors; 

(c) where the co-operative proposes to divide the territory in which members 
are located into districts: 

(i) the establishment of district boundaries; 

(ii) the procedure for altering district boundaries; and 

(iii) where there is to be a delegate structure, the defining of the 
powers, duties, election, voting rights and removal proceedings of district 
delegates; 

(d) where the co-operative proposes to divide its members who are 
shareholders into classes: 

(i) the qualifications of members of each class; 

(ii) the conditions precedent to membership in each class; 

(iii) the method, time and manner of and conditions precedent to 
transferring membership in one class to membership in another class; 

(iv) the conditions on which membership in a class ceases; 

(v) the method, time and manner of permitting members to withdraw 
from each class of members; 

(vi) whether the interest of a member in a class may be assigned or 
transferred; and 

(vii) the automatic suspension of a member’s rights when the member 
ceases to be qualified for membership in a class; 

(e) the distribution of the property of the co-operative on dissolution of the 
co-operative; 

(f) where the co-operative is to act as an agent for its members, a definition 
of the agency relationship between the co-operative and its members; 

(g) any matters, in addition to those described in clauses (a) to (f), that the 
members consider necessary or desirable. 

(2) Subject to subsection (3), where the bylaws require a greater number of votes 
of directors or members than the number required in this Act to effect any action, 
the bylaws prevail. 

(3) The bylaws shall not require a greater number of votes of members to remove 
a director or delegate than the number required in a special resolution. 


1996, c.C-37.3, s.8. 
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PART IX 

Directors, Officers and Bylaws 


First directors 

71(1) On incorporation of the co-operative, the individuals whose names appear 
on the articles of incorporation as having been appointed and having consented to 
act as provisional directors: 

(a) are deemed to have all the powers and duties of directors; and 

(b) shall hold office until the first general meeting. 

(2) At the first general meeting, the directors are to be elected in accordance with 
this Act, the regulations, the articles and the bylaws. 

1996, c.C-37.3, s.71. 


Directors’ powers 

72(1) Subject to this Act, the regulations, the articles and the bylaws, and unless 
the articles or bylaws provide otherwise, the board of directors, however designated, 
shall: 


(a) exercise the powers of the co-operative directly or indirectly through the 
employees and agents of the co-operative; and 

(b) direct the management of the business and affairs of the co-operative. 

(2) Not less than a majority of the directors are to be persons ordinarily resident 
in Canada. 

1996, c.C-37.3, s.72. 


Committees 

73(1) The board of directors may, from time to time: 

(a) appoint from among their number any committee it considers necessary; 

(b) by resolution, delegate to any committee any powers that it considers 
necessary for the efficient conduct of the affairs and business of the 
co-operative. 

(2) A committee of directors that has powers delegated to it pursuant to 
clause (l)(b) is to consist of at least three directors. 

(3) A member of a committee holds office until the member: 

(a) is removed by resolution of the board of directors; or 

(b) ceases to be a member of the board of directors. 

(4) A committee may exercise any powers of the board of directors that are delegated 
to it by resolution of the board, subject to any restrictions contained in the resolution. 

(5) Notwithstanding subsection (4), no committee of directors may: 

(a) fill a vacancy among the directors; 

(b) declare dividends or interest on shares or a patronage dividend; 
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(c) approve any financial statements of the co-operative; 

(d) submit to the members any question or matter requiring the approval 
of members; or 

(e) make decisions where this Act or the bylaws require a two-thirds or 
unanimous vote of the board of directors. 

(6) A committee shall: 

(a) fix its quorum at not less than a majority of its members; 

(b) keep minutes of its proceedings; and 

(c) submit to the board of directors, at each meeting of the board, the minutes 
of the committee’s proceedings during the period since the most recent meeting 
of the board. 

1996, c.C-37.3, s.73. 


Election of directors 

74(1) Unless the regulations, articles or bylaws provide otherwise: 

(a) the election of directors is to take place annually at the annual general 
meeting; 

(b) the directors hold office until the conclusion of the meeting at which their 
successors are elected, and are eligible for re-election; 

(c) where the number of nominees exceeds the number of directors to be 
elected, the election of directors must be by secret ballot; 

(d) every member or delegate shall vote for the number of directors to be 
elected, and any ballot that contains the names of more or less than the number 
to be elected is deemed to be void; 

(e) where there is a vacancy on the board of directors and: 

(i) where there is a quorum of directors, the remaining directors may 
exercise all the powers of the directors or may fill the vacancy until the 
next annual meeting; 

(ii) where there is not a quorum of directors, the remaining directors 
shall call a general meeting for the purpose of electing members to fill 
any vacancies; 

(iii) where there are no directors remaining, the lesser of 10 members 
and 10% of the members may, in writing, appoint directors solely for the 
purpose of calling a general meeting to elect members to fill the vacant 
directorships. 

(2) Where an election of directors required in this Act, the regulations or the bylaws 
does not take place at the proper time, the directors then in office shall continue in 
office until their successors are elected. 
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(3) Unless the bylaws provide otherwise, not more than one-third of the directors 
may be employees of the co-operative. 

(4) Notwithstanding any other provision of this Act, the holders of shares of 
a class of preferred shares are not entitled to elect any directors unless the 
co-operative is in default of any term or condition of the share issue. 

1996, c.C-37.3, s.74. 


Qualifications of directors 

75(1) A person is not eligible to be a director where the person: 

(a) is less than 18 years of age; 

(b) has been found by a court in Saskatchewan or elsewhere to lack capacity; 

(c) is not an individual; 

(d) is not a member of the co-operative or a duly appointed representative of a 
member that is a partnership, association, firm, body corporate or public body; 

(e) has the status of bankrupt; or 

(f) is a member of a prescribed class of persons. 

(2) A co-operative may provide in its bylaws for qualifications of directors that are 
in addition to those set out in subsection (1). 

1996, c.C-37.3, s.75; 2015, c.22, s.4. 


Borrowing powers 

76(1) Unless the bylaws provide otherwise, directors of a co-operative may, without 
the authorization of the members: 

(a) borrow money on the credit of the co-operative; 

(b) issue, re-issue, sell or pledge debt obligations of the co-operative; 

(c) subject to section 43, give a guarantee on behalf of the co-operative to 
secure performance of an obligation of any person; and 

(d) mortgage, hypothecate, pledge or otherwise create a security interest in 
all or any property of the co-operative, owned or subsequently acquired, to 
secure any debt obligation of the co-operative. 

(2) A sale, lease or exchange of all or substantially all of the property of a 
co-operative, other than in the ordinary course of business of the co-operative, 
requires the separate approval of the members and preferred shareholders in the 
manner provided in subsections (3) to (9). 

(3) The directors shall send, in the manner provided in section 105, a notice 
of a general meeting to consider the sale, lease or exchange mentioned in 
subsection (2) to each member and preferred shareholder. 

(4) The notice mentioned in subsection (3) must include or be accompanied: 

(a) by a summary of a proposed sale, lease or exchange; or 

(b) if an agreement has been reached, by a copy or summary of the agreement 
of sale, lease or exchange mentioned in subsection (2). 
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(5) At separate general meetings held pursuant to this section, the members and 
preferred shareholders may, by special resolution: 

(a) authorize the sale, lease or exchange mentioned in subsection (2); and 

(b) fix, or authorize the directors to fix, any terms and conditions to a sale, 
lease or exchange. 

(6) Each preferred share of the co-operative carries the right to vote with respect 
to a sale, lease or exchange mentioned in subsection (2) whether or not it otherwise 
carries the right to vote. 

(7) The holders of a class of preferred shares or series of preferred shares are 
entitled to vote separately as class or series with respect to a sale, lease or exchange 
mentioned in subsection (2) only where the class or series is affected by the sale, 
lease or exchange in a manner different from the shares of another class or series. 

(8) A sale, lease or exchange mentioned in subsection (2) is adopted when the 
members and the holders of each class or series of preferred shares entitled to vote 
have each approved the sale, lease or exchange by a special resolution. 

(9) Where the members and preferred shareholders authorize the directors in 
a special resolution mentioned in subsection (8), the directors may abandon the 
sale, lease or exchange without the further approval of the members or preferred 
shareholders. 

1996, c.C-37.3, s.76. 


Meeting by telephone, etc. 

77(1) Where all the directors consent, a meeting of directors or of a committee 
of directors may be held by means of a telephone system or a communications 
facility other than a telephone system that permits all persons participating in the 
meeting to hear and speak to each other, and a person so participating is deemed 
to be present at that meeting. 

(2) Unless this Act, the regulations or the bylaws require a meeting, a resolution 
of the directors may be passed without a meeting where: 

(a) all the directors consent to the resolution in writing; and 

(b) the consent is filed with the minutes of the proceedings of the directors. 

1996, c.C-37.3, s.77. 


Minutes of directors 

78(1) The directors shall cause minutes to be kept of: 

(a) all appointments of officers and committee members made by them; 

(b) all the names of the directors present at each meeting of the directors; and 

(c) all resolutions and proceedings at meetings of the co-operative or the 
directors. 
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(2) Every committee of the co-operative shall cause minutes to be kept of: 

(a) the names of the committee members present at meetings of the 
committee; and 

(b) all proceedings and resolutions of the committee. 

(3) The directors shall cause true accounts to be kept of: 

(a) all sums of money received and expended and the matters with respect 
to which the receipts and expenditures take place; 

(b) the assets and liabilities of the co-operative; and 

(c) every other transaction affecting the financial position of the 
co-operative. 

1996, c.C-37.3, s.78. 


Ceasing to hold office 

79(1) A director of a co-operative ceases to hold office when the director: 

(a) dies or resigns; 

(b) is removed in accordance with section 80; or 

(c) is no longer qualified pursuant to section 75. 

(2) A resignation of a director becomes effective at the later of: 

(a) the time a written resignation is sent to the co-operative; or 

(b) the time specified in the resignation. 

(3) Notwithstanding any provision in the bylaws of a co-operative, a director cannot 
be removed by the other directors of the co-operative. 

1996, c.C-37.3, s.79. 


Removal of directors 

80(1) Unless the bylaws provide for a lesser vote, the members of a co-operative 
may remove any director from office by a resolution approved by two-thirds of the 
votes cast at a general meeting. 

(2) Where the holders of any class or series of preferred shares of a co-operative 
have an exclusive right to elect a director, that director may only be removed by an 
ordinary resolution at a meeting of the preferred shareholders of that class or series. 

(3) A vacancy created by the removal of a director may be filled at the meeting 
of the members or shareholders at which the director is removed or, where not so 
filled, may be filled pursuant to section 74. 


1996, c.C-37.3, s.80. 
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Attendance at meeting 

81(1) A director of a co-operative is entitled to receive notice of and to attend and 
be heard at every general meeting of members or shareholders. 

(2) A director is entitled to submit to the co-operative a written statement giving 
the reasons for his or her resignation or the reasons he or she opposes any proposed 
action or resolution, where the director: 

(a) resigns; 

(b) receives a notice or otherwise learns of a meeting of members or 
shareholders called for the purpose of removing the director from office; or 

(c) receives a notice or otherwise learns of a meeting of directors, members 
or shareholders at which another person is to be appointed or elected to fill 
the office, whether because of his or her resignation or removal or because his 
or her term of office has expired or is about to expire. 

(3) A co-operative shall immediately send a copy of the statement mentioned in 
subsection (2) to the registrar and shall make available a copy of the statement 
to every member or shareholder entitled to receive notice of the general meeting. 

(4) No co-operative or person acting on its behalf incurs any liability by reason 
only of circulating a director’s statement sent in compliance with subsection (3). 

1996, c.C-37.3, s.81. 


Number of directors 

82 The members of a co-operative may amend the articles to increase or, subject 
to subsection 7(3), decrease the number of directors, but no amendment to decrease 
is to shorten the term of an incumbent director. 

1996, c.C-37.3, s.82. 


Notice of change of directors 

83(1) Within 30 days after a change is made in its directors, a co-operative shall 
send to the registrar a notice in the prescribed form setting out the change, and the 
registrar shall file the notice. 

(2) Notwithstanding subsection (1), where a co-operative sends the annual return 
required pursuant to section 143 within 30 days after a change is made in its 
direction, it is not required to send the notice required in this section. 

1996, c.C-37.3, s.83. 


Meeting of directors 

84(1) Unless the articles or bylaws provide otherwise, the directors may meet at 
any place, and on any notice, that they consider appropriate. 

(2) The president may call a meeting of directors at any time and, on the written 
request of at least two directors, shall call a meeting within two weeks after the 
receipt of the request. 
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(3) A majority of the directors constitutes a quorum at any meeting of directors. 

(4) Unless the articles or bylaws provide otherwise, a notice of a meeting of directors 
need not specify the purpose of or the business to be transacted at the meeting. 

(5) A director may, in any manner, waive a notice of a meeting of directors. 

(6) For the purpose of subsection (5), attendance of a director at a meeting of 
directors is deemed to be a waiver of notice of the meeting, unless the director 
attends the meeting for the express purpose of objecting to the transaction of any 
business on the grounds that the meeting is not lawfully called. 

(7) Where the time and place of an adjourned meeting is announced at the original 
meeting, notice of an adjourned meeting of directors is not required to be given. 

1996, c.C-37.3, s.84. 


Validity of acts of directors and officers 

85 An act of a director or officer is valid notwithstanding an irregularity in the 
election or appointment of the director or officer or a defect in his or her qualification. 

1996, c.C-37.3, s.85. 


Remuneration of directors 

86(1) Unless it is authorized in the bylaws or approved by the members by ordinary 
resolution at a general meeting, the directors and members of a committee are not 
entitled to be paid any remuneration in connection with their duties as directors 
or committee members. 

(2) Directors and members of committees may be reimbursed for expenses incurred 
by reason of the performance of their duties and functions as directors or committee 
members. 

(3) A co-operative may purchase and maintain insurance for the benefit of a director, 
officer, member of a committee or employee against any liability incurred by the 
individual in the individual’s capacity: 

(a) as a director, officer, member of a committee or employee of the 
co-operative; or 

(b) as a director, officer, member of a committee or employee of another entity, 
or in a similar capacity, if the individual acts or acted in that capacity at the 
co-operative’s request. 

1996, c.C-37.3, s.86; 2006, s.27, s.2. 


Remuneration of officers and employees 

87 Unless the bylaws provide otherwise, the directors shall: 

(a) fix the salary of any directors, officers or committee members appointed 
by them; and 

(b) approve a scale of remuneration for any employees of the co-operative. 


1996, c.C-37.3, s.87. 
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Duty of care of directors and officers 

88(1) Every director and officer of a co-operative, in exercising the powers and 
discharging the duties of a director or officer, shall: 

(a) act honestly and in good faith with a view to the best interests of the 
co-operative; and 

(b) exercise the care, diligence and skill that a reasonably prudent person 
would exercise in comparable circumstances. 

(2) An officer or director has complied with his or her duty set out in subsection (1) 
if he or she relies and acts in good faith: 

(a) on statements of fact represented to him or her by an officer of the 
co-operative to be correct; or 

(b) on statements contained in a written report or opinion of the auditor of 
the co-operative or a professional person engaged by the co-operative who is 
competent to give advice with respect to the matter. 

1996, c.C-37.3, s.88; 2006, c.27, s.2. 


Misuse of confidential information 

89 A director or officer, or an associate of a director or officer, who, in connection 
with a transaction relating to shares of a co-operative or a debt obligation of a co¬ 
operative, makes use of confidential information for the benefit or advantage of the 
director, officer or associate that, if generally known, might reasonably be expected 
to affect materially the value of the share or the debt obligation, is: 

(a) liable to compensate any person for a direct loss suffered by the person as 
a result of the transaction, unless the information was known or reasonably 
should have been known to the person at the time of the transaction; and 

(b) is accountable to the co-operative for any direct benefit or advantage 
received or receivable by the director, officer or associate as a result of the 
transaction. 

1996, c.C-37.3, s.89. 


Liability of directors 

90(1) Directors are jointly and severally liable to make good any loss or damage 
suffered by the co-operative where they vote for, consent to a resolution authorizing 
or approve by any other means: 

(a) the purchase of shares contrary to section 42; 

(b) the payment of a dividend or interest on shares contrary to section 36; 
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(c) the payment of a patronage dividend contrary to section 36; 

(d) a loan or guarantee or the giving of financial assistance contrary to 
section 43; 

(e) a payment of an indemnity described in section 91 to a person 
mentioned in that section, without the approval of the court required in 
subsection 91(5); or 

(f) an act not consistent with the purpose of the co-operative as set out in its 
articles and with respect to which the co-operative has paid compensation to 
a person. 

(2) On the application of a director, the court may declare whether or not, having 
regard to any of the circumstances the court considers appropriate: 

(a) the co-operative is insolvent; or 

(b) the payment of a dividend or interest on shares or patronage dividend or 
the lending of money would make the co-operative insolvent. 

(3) The liability imposed in subsection (1) is in addition to and not in derogation 
of a liability imposed on a director by any other Act or law. 

(4) For the purposes of this section, a director who is present at a meeting of 
directors or of a committee of directors is deemed to have cast an affirmative vote, 
given consent to a resolution or given the approval mentioned in subsection (1), 
unless: 

(a) the director’s dissent is entered in the minutes of the meeting; or 

(b) the director’s written dissent is: 

(i) delivered to the secretary of the meeting before its adjournment; or 

(ii) delivered or sent by registered mail to the registered office of the 
co-operative immediately after the adjournment of the meeting. 

(5) A director who votes for a resolution mentioned in subsection (1) is not entitled 
to dissent pursuant to subsection (4). 

(6) Where a director is not present at a meeting of directors or of a committee of 
directors at which a vote, resolution or approval mentioned in subsection (1) is cast 
or given, the director is deemed to have cast an affirmative vote, consented to the 
resolution or given approval, unless, within 14 days after becoming aware of the 
proceedings, the director delivers or sends by registered mail a written dissent to 
the registered office of the co-operative. 

(7) On receipt of a written dissent, the secretary of the co-operative shall: 

(a) certify on the written dissent the day, time and place it is received; and 

(b) keep the written dissent with the minutes of the meeting at which the 
resolution was passed. 
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(8) For the purpose of applying The Limitations Act to a claim pursuant to this 
section, the day on which the act or omission on which the claim is based takes 
place is the day of the meeting at which the vote was taken or the day on which the 
resolution was passed or the approval given. 

(9) In an action to enforce a liability imposed in subsection (1), the court, on the 
application of the co-operative or a defendant, may: 

(a) join as a defendant a person who received a benefit as a result of the 
resolution complained of; and 

(b) make the person mentioned in clause (a) liable to the co-operative jointly 
and severally with the directors to the extent of the amount paid to that person. 

(10) A director is not liable pursuant to subsection (1) where the director: 

(a) proves that he or she did not know or could not reasonably have known 
that the act authorized by the resolution was contrary to this Act; or 

(b) relies and acts in good faith: 

(i) on statements of fact represented to him or her by an officer of the 
co-operative to be correct; or 

(ii) on statements contained in a written report or opinion of the 
auditor of the co-operative or a professional person engaged by the 
co-operative who is competent to give advice with respect to the matter. 

(11) A director who is found liable pursuant to subsection (1) is entitled to apply 
to a court for an order compelling a member, shareholder or other recipient to pay 
or deliver to the director any money or property that was paid or distributed to the 
member, shareholder or other recipient contrary to section 36, 42, 43 or 91. 

(12) In connection with an application pursuant to subsection (11) and where the 
court is satisfied that it is equitable to do so, it may: 

(a) order a member, shareholder or other recipient to pay or deliver to a 
director any money or property that was paid or distributed to the member, 
shareholder or other recipient contrary to section 36, 42, 43 or 91; or 

(b) make any order, other than an order described in clause (a), that it 
considers appropriate. 


1996, c.C-37.3, s.90; 2004, c.16, s.2; 2006, c.27, 
s.2. 
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Indemnification 

91(1) A co-operative may indemnify a director or officer of the co-operative, a 
former director or officer of the co-operative, or another individual who acts or acted 
at the co-operative’s request as a director or officer of or in a similar capacity for 
another entity, against all costs, charges and expenses, including an amount paid 
to settle an action or satisfy a judgment, that the individual reasonably incurs with 
respect to any civil, criminal, administrative, investigative or other proceeding in 
which the individual is involved because of that association with the co-operative 
or other entity, if: 

(a) the individual acted honestly and in good faith with a view to the best 
interests of, as the case may be: 

(i) the co-operative; or 

(ii) the other entity for which, at the co-operative’s request, the individual 
acted as a director or officer or in a similar capacity; and 

(b) in the case of a criminal or administrative action or proceeding that is 
enforced by a monetary penalty, the individual had reasonable grounds for 
believing that the individual’s conduct was lawful. 

(2) A co-operative may advance moneys to a director, officer or other individual 
for the costs, charges and expenses of a proceeding mentioned in subsection (1), but 
the individual must repay the moneys to the co-operative if the individual does not 
fulfil the conditions set out in clauses (l)(a) and (b). 

(3) With respect to an action by or on behalf of a co-operative or other entity to 
procure a judgment in its favour, the co-operative or other entity, with the approval 
of the court, may indemnify an individual mentioned in subsection (1) against all 
costs, charges and expenses reasonably incurred by the individual in connection 
with that action, or advance moneys to that individual pursuant to subsection (2) for 
the costs, charges and expenses reasonably incurred by the individual in connection 
with that action, if the individual: 

(a) is made a party to the action because of the individual’s association with 
the co-operative or other entity as described in subsection (1); and 

(b) fulfils the conditions set out in clauses (l)(a) and (b). 

(4) Notwithstanding subsection (1), an individual mentioned in that subsection is 
entitled to indemnity from the co-operative against all costs, charges and expenses 
reasonably incurred by the individual in connection with the defence of any civil, 
criminal, administrative, investigative or other proceeding to which the individual 
is subject because of the individual’s association with the co-operative or other entity 
as described in subsection (1), if the individual seeking indemnity: 

(a) was not judged by the court or other competent authority to have 
committed any fault or to have omitted to do anything that the individual 
ought to have done; and 

(b) fulfils the conditions set out in clauses (l)(a) and (b). 
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(5) A co-operative, an individual or an entity mentioned in subsection (1) may apply 
to the court for an order approving an indemnity pursuant to this section, and the 
court may so order and make any further order that it sees fit. 

(6) On an application pursuant to subsection (5), the court may order notice to be 
given to any interested person, and that person is entitled to appear and be heard 
in person or by counsel. 

2006, c.27, s.2. 


Duty of director not to be limited 

92 The provisions of a contract, the articles, the bylaws or the circumstances of a 
director’s appointment do not relieve a director from: 

(a) the duty to act in accordance with this Act and the regulations; and 

(b) any liability that by virtue of a rule of law would otherwise attach to the 
director with respect to negligence, default, breach of duty or breach of trust 
of which the director may be guilty in relation to the co-operative. 

1996, c.C-37.3, s.92. 


Material contracts 

93(1) This section does not require the disclosure of an interest in a contract or 
transaction that is of a type available to and customarily entered into between the 
co-operative and its members. 

(2) A director or officer of a co-operative who is a party to a material contract or 
proposed material contract with the co-operative or is a director, officer or associate 
of, or has a material interest in, a person who is a party to a material contract or 
proposed material contract with the co-operative shall: 

(a) disclose in writing to the co-operative the nature and extent of his or her 
interest; or 

(b) request to have the nature and extent of his or her interest entered in the 
minutes of meetings of directors. 

(3) For the purposes of subsection (2), “associate” includes a common law spouse. 

(4) Where the disclosure required in subsection (2) is to be made by a director, the 
director shall make the disclosure: 

(a) at the meeting at which a proposed contract is first considered; 

(b) where the director is not interested in a proposed contract at the meeting 
mentioned in clause (a), at the first meeting after the director acquires an 
interest; 
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(c) where the director becomes interested after a contract is made, at the first 
meeting after the director acquires an interest; or 

(d) where the director has an interest in a contract before becoming a director, 
at the first meeting after he or she becomes a director. 

(5) Where the disclosure required in subsection (2) is to be made by an officer who 
is not a director, the officer shall make the disclosure: 

(a) immediately after the officer becomes aware that the contract or proposed 
contract is to be considered or has been considered at a meeting of directors; 

(b) where the officer acquires an interest after a contract is made, immediately 
after the officer acquires the interest; or 

(c) where the officer has an interest in a contract before becoming an officer, 
immediately after becoming an officer. 

(6) Notwithstanding subsections (4) and (5), where a material contract or proposed 
material contract is one that in the ordinary course of the co-operative’s business 
would not require approval by the directors or shareholders, a director or officer shall 
disclose in writing to the co-operative, or request to have entered in the minutes of 
meetings of directors, the nature and extent of his or her interest after the director 
or officer becomes aware of the contract or proposed contract. 

(7) No director mentioned in subsection (2) may take part in discussions considering 
or vote on a resolution approving a contract unless the contract is: 

(a) an arrangement by way of security for money lent by the director to the 
co-operative or obligations undertaken by the director for the benefit of the 
co-operative or subsidiary of the co-operative; 

(b) a contract relating primarily to the director’s remuneration as a director, 
officer, employee or agent of the co-operative or a subsidiary of the co-operative; 

(c) a contract for indemnity or insurance pursuant to section 91; 

(d) a contract with an affiliate. 

(8) Where a director is not entitled to vote at a meeting pursuant to subsection (7) 
and the director’s presence is required to constitute a quorum at a meeting of 
directors, a decision of the directors is deemed not to be invalid only by reason of 
the absence of the director. 

(9) For the purposes of this section, a general notice to the directors by a director or 
officer declaring that he or she is to be regarded as interested in any contract made 
with that person is a sufficient declaration of interest in relation to any contract 
made with that person. 
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(10) Where a director or officer discloses his or her interest in accordance with this 
section, and the contract in which the director or officer has a material interest is 
approved by the directors or members and is reasonable and fair to the co-operative 
at the time it was approved, the material contract is neither void nor voidable: 

(a) by reason only of that relationship; or 

(b) by reason only that a director with an interest in the contract is present at 
or is counted to determine the presence of a quorum at a meeting of directors 
or committee of directors that authorized the contract. 

(11) Where a director or officer of a co-operative fails to disclose his or her interest 
in a material contract in accordance with this section, a court may, on the application 
of the co-operative or a member of the co-operative, set aside the contract on any 
terms that the court considers appropriate. 

1996, c.C-37.3, s.93. 


Officers 

94(1) A co-operative must have a president and a secretary, and may have any 
additional officers that are provided for in the bylaws or in a resolution of the 
directors. 

(2) Unless the articles or bylaws provide otherwise: 

(a) the directors may: 

(i) designate the offices of the co-operative; 

(ii) appoint persons as officers; 

(iii) specify the officers’ duties; and 

(iv) delegate powers to manage the business and affairs of the 
co-operative to the officers; and 

(b) a director may be appointed to any office of the co-operative. 

(3) Unless the bylaws provide otherwise, no person shall be president or 
vice-president of a co-operative unless that person is a director of the co-operative. 

1996, c.C-37.3, s.94. 


Bonding 

95(1) In the case of a consumers’ co-operative as defined in section 238, the directors 
shall require that every person appointed to an office who receives, manages or 
handles goods, wares or merchandise or who manages or handles the expenditure of 
money on behalf of the co-operative shall give to the directors a security or fidelity 
bond in the prescribed amount before entering on the duties of the office. 

(2) In the case of a co-operative to which subsection (1) does not apply, the directors 
may require that a person appointed to an office described in that subsection shall 
give to the directors a security or fidelity bond in the prescribed amount before 
entering on the duties of the office. 


1996, c.C-37.3, s.95. 
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Declaration by directors and officers 

96 A co-operative may by ordinary resolution at an annual or special meeting 
require all directors and officers to sign, annually or at any other time that may be 
specified in the resolution, a declaration relating to: 

(a) the faithful performance of duties; 

(b) the secrecy of transactions with members; and 

(c) the faithful and loyal support of the co-operative. 

1996, c.C-37.3, s.96. 


Organization meeting 

97(1) This section does not apply to a co-operative that is continued pursuant to 
this Act. 

(2) The directors shall hold a meeting as soon as possible after the issue of the 
co-operative’s certificate of incorporation. 

(3) At the meeting mentioned in subsection (2), the directors may: 

(a) pass resolutions establishing policies of the co-operative; 

(b) adopt forms of corporate records and security certificates; 

(c) authorize the issuance of securities; 

(d) appoint officers; 

(e) appoint an auditor to hold office until the first general meeting of the 
members; 

(f) make banking or other financial arrangements; 

(g) appoint authorized signing officers; 

(h) adopt operating policies; and 

(i) transact any business in addition to that described in clauses (a) to (h). 

(4) An incorporator or a director may call the meeting of directors mentioned in 
subsection (2) by giving not less than five days’ notice of the meeting to each director, 
stating the time and place of the meeting. 

(5) The notice mentioned in subsection (4) may be waived where all directors are 
in attendance at the meeting of directors. 

1996, c.C-37.3, s.97. 


PART X 
Members 


Bylaws to govern 

98 Subject to this Act, the bylaws govern membership in a co-operative. 


1996, c.C-37.3, s.98. 
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Eligibility 

99(1) Every subscriber to the articles of incorporation who has subscribed for at 
least one common share in the co-operative, has paid any membership fee or has 
agreed to abide by the bylaws is deemed to have agreed to become a member of 
the co-operative and, on incorporation of the co-operative, is to be entered on the 
co-operative’s register of members. 

(2) Unless the bylaws provide otherwise, no person, other than one described in 
subsection (1), is eligible to become a member of a co-operative until the written 
application for membership is approved by resolution of the directors and recorded 
in the co-operative’s register of members. 

(3) Where an application for membership is approved within six months after the 
day the application for membership is received by the co-operative, the directors 
may make the membership effective as at the day of the application. 

(4) The directors shall cause each applicant for membership to be notified in writing 
that the application has been approved or not approved. 

1996, c.C-37.3, s.99. 


Eligible age for membership 

100(1) Unless the bylaws provide otherwise, an individual who is 16 years of age 
or older is eligible to become a member. 

(2) A member who is under the age of majority is competent to enter into a contract 
with the co-operative and, with respect to the contract, has full capacity to act for 
himself or herself. 

1996, c.C-37.3, s.100. 


Place of meetings 

101(1) General meetings of members are to be held at the place within 
Saskatchewan that is provided in the bylaws or, where the bylaws contain no 
provision, that is determined by the directors. 

(2) Notwithstanding subsection (1), a general meeting of a co-operative may be held 
outside Saskatchewan where all the members entitled to vote at that meeting agree. 

(3) A member who attends a general meeting held outside Saskatchewan is deemed 
to have agreed to hold the meeting outside Saskatchewan, unless the member attends 
the meeting for the express purpose of objecting to the transaction of any business 
on the grounds that the meeting is not lawfully held. 

(4) Notwithstanding subsections (1) to (3), where the articles provide for general 
meetings to be held outside Saskatchewan, the members may meet at any place 
specified in the articles. 


1996, c.C-37.3, s.101. 
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First general meeting 

102(1) This section does not apply to a co-operative that is continued pursuant 
to this Act. 

(2) Within four months after the day of its incorporation, a co-operative shall hold 
a general meeting at which all members are to be entitled to be present and vote. 

(3) Notwithstanding subsection (2), where the directors apply to the registrar, the 
registrar may extend the time for holding the general meeting. 

(4) The business at the general meeting mentioned in subsection (2) must include: 

(a) the adoption of bylaws prescribing rules for the administration of the 
co-operative; 

(b) the election of directors; and 

(c) the appointment of an auditor in accordance with section 132. 

1996, c.C-37.3, s.102. 

Annual meetings 

103(1) A co-operative shall hold an annual general meeting in each year not later 
than six months after the end of the fiscal year of the co-operative. 

(2) Notwithstanding subsection (1) and notwithstanding that the time for holding 
a general meeting as required in this section is expired, where the registrar receives 
a written request from the directors, the registrar may authorize the co-operative 
to hold the annual general meeting at any later day that the registrar considers 
appropriate. 

(3) The authorization of the registrar given pursuant to subsection (2) may be 
continuing. 

(4) The bylaws may provide for holding semi-annual or other periodic meetings. 

1996, c.C-37.3, s.103. 


Special meetings 

104(1) The directors may call a special meeting of members at any time. 

(2) Subject to subsection (3), the directors shall call a special meeting of the 
members on receipt of a written request specifying the purpose of the meeting from: 

(a) in the case of a co-operative with 1,000 or more members, the lesser 
of 5% of the membership and 300 members, but in no case less than 100 
members; and 

(b) in the case of a co-operative with less than 1,000 members, 10% of the 
membership. 

(3) Where the co-operative has a delegate structure, the directors are not required 
to call a special meeting on the request of members pursuant to subsection (2), but 
shall call a special meeting of delegates on receipt of a written request from 25% of 
the delegates specifying the purpose of the meeting. 
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(4) The directors shall call the special meeting mentioned in subsection (2) or (3) 
within 20 days after their receipt of the request, and the special meeting must 
dispose of the specific business outlined in the request. 

(5) The registrar may call a special meeting of the co-operative: 

(a) for the purpose of reporting to the members the results of any audit, 
examination or other investigation of the co-operative’s affairs ordered or 
made by the registrar; or 

(b) where the co-operative fails to hold an annual general meeting in the 
period set out in subsection 103(1) or (2), for the purpose of enabling members 
to secure any information regarding the affairs of the co-operative that they are 
entitled to receive pursuant to this Act and to deal with any matters affecting 
the co-operative. 

1996, c.C-37.3, s.104. 


Notice of meetings 

105(1) Subject to subsections (2), (3) and (5), a co-operative shall give not less 
than 10 and not more than 50 days’ notice of any annual or special meeting to its 
members, delegates or preferred shareholders entitled to attend the meeting: 

(a) by sending the notice by mail to the members, delegates or preferred 
shareholders at the addresses given in the register of members or preferred 
shareholders; or 

(b) by inserting the notice in not less than two issues of a newspaper circulated 
in the area served by the co-operative and posting the notice in a place that, in 
the opinion of the directors, is prominent and accessible to members. 

(2) Unless the articles or bylaws provide otherwise, a co-operative may provide 
notice of an annual or special meeting to its members, delegates or preferred 
shareholders entitled to attend the meeting that is less than 10 days’ notice and 
given by a means other than a means described in subsection (1) if the period of 
notice and means of giving the notice are sufficient to ensure that each member, 
delegate and preferred shareholder has a reasonable opportunity to attend the 
meeting and exercise his or her right to vote. 

(3) A member, delegate or preferred shareholder who is entitled to attend an annual 
or special meeting may in any manner waive notice of the meeting. 

(4) For the purposes of subsection (3), the attendance of a member, delegate or 
preferred shareholder at a meeting is deemed to be a waiver of notice of the meeting 
unless the member, delegate or preferred shareholder attends the meeting for the 
express purpose of objecting to the transaction of any business on the ground that 
the meeting is not lawfully called. 

(5) Notice of an adjourned meeting is not required to be given to members, delegates 
or preferred shareholders if: 

(a) the time and place of the adjourned meeting is announced at the original 
meeting; and 

(b) the meeting is adjourned for less than 30 days. 
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(6) Notwithstanding any other provision of this Act, where a co-operative is required 
to send a statement, agreement, proposal or other document to its members with 
a notice of a meeting and decides to insert the notice of a meeting in a newspaper 
pursuant to clause (l)(b), the co-operative shall: 

(a) in the notice, inform the members of the document, giving a description 
of the document that, in the opinion of the directors, is adequate to describe 
its nature; and 

(b) make a copy of the document available to any member, delegate or 
preferred shareholder who requests and who is entitled to attend the meeting. 

(7) The notice of any special meeting must specify the purpose for which the 
meeting is being called. 

(8) The proceedings or the business transacted at a general meeting are deemed 
not to be invalidated by reason only of the non-receipt by a member or preferred 
shareholder of notice of the meeting. 

1996, c.C-37.3, s.105. 


Fixing record date 

106(1) Subject to subsection (2), the directors may fix in advance a day as the 
record date for the determination of members: 

(a) for the purpose of determining members who are entitled to: 

(i) receive payment of a dividend or interest; or 

(ii) participate in a distribution on liquidation; or 

(b) for any purpose in addition to that described in clause (a) except the right 
to receive notice of a general meeting. 

(2) The record date mentioned in subsection (1) is not to precede by more than 50 
days the particular action to be taken. 

(3) Subject to subsection (4), for the purpose of determining members who are 
entitled to receive notice of a general meeting, the directors may fix in advance a 
day as the record date for the determination of members. 

(4) The record date mentioned in subsection (3) is not to precede by more than 50 
days nor by less than 11 days the day on which the meeting is to be held. 

(5) Where the directors do not fix a record date: 

(a) the record date for the determination of members who are entitled to 
receive notice of a general meeting is deemed to be at the close of business 
on the day immediately preceding the day on which the notice is given; and 

(b) the record date for the determination of members for any purpose other 
than that described in clause (a) is deemed to be at the close of business on the 
day on which the directors pass a resolution relating to that purpose. 


1996, c.C-37.3, s.106. 
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Quorum 

107(1) Subject to subsections (2) to (4), the quorum at any annual or special meeting 
of members or delegates is: 

(a) in the case of a meeting of members, the lesser of: 

(i) 15 members; and 

(ii) 10% of the membership; 

(b) in the case of a meeting of delegates, 50% of the delegates. 

(2) Where all the members are directors, the quorum at any annual or special 
meeting is a number that would equal a majority of the directors. 

(3) Except where all the members are directors, the quorum at any annual or 
special meeting is not less than the number that would equal a majority of the 
directors plus one. 

(4) A co-operative may provide in its bylaws for a quorum that is greater than that 
set out in subsection (1). 

(5) Unless the bylaws provide otherwise, where a quorum is present at the opening 
of a general meeting of members or delegates, the members or delegates present 
may proceed with the business of the meeting, notwithstanding that a quorum is 
not present throughout the meeting. 

(6) Where a quorum is not present at the opening of a general meeting of members 
or delegates, the members or delegates present may adjourn the meeting to a fixed 
time and place but may not transact any other business. 

1996, c.C-37.3, s.107. 


District meetings 

108(1) Instead of holding one general meeting of all members, a co-operative 
may, in its bylaws, divide the territory in which it does business and has members 
into districts for the purpose of holding annual meetings or special meetings of the 
co-operative by calling and holding a meeting in each district of the members who 
reside in the district. 

(2) A co-operative shall set out in its bylaws the procedure to be followed in the 
conduct of district meetings. 

1996, c.C-37.3, s.108. 


Delegates 

109(1) Where the bylaws of a co-operative provide for the nomination and 
appointment of delegates to a general meeting: 

(a) the members represented by the delegates, as long as those bylaws remain 
in force, shall not exercise the powers of membership at any annual or special 
meeting; 
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(b) any reference in this Act to members with respect to the exercise of any 
power mentioned in clause (a) is deemed to be a reference to delegates; and 

(c) unless otherwise provided in the bylaws, the delegates may exercise at 
annual meetings or special meetings the full powers of the members. 

(2) The member group that elects a delegate may, at an annual or special meeting 
called for that purpose, remove the delegate in any manner provided for in the 
bylaws. 

(3) Notwithstanding subsection (1), at an annual or a special meeting called for 
the purpose, the members may amend the bylaws to eliminate the nomination and 
appointment of delegates to general meetings. 

1996, c.C-37.3, s.109. 


Voting rights 

110(1) Subject to subsection (3), no member or delegate is entitled to more than 
one vote. 

(2) A co-operative may provide in its bylaws for classes of members who are 
shareholders to vote separately. 

(3) A co-operative that is a federation may provide in its bylaws for the number of 
voting delegates from each member of the federation to be based on: 

(a) the number of members in each member of the federation; 

(b) the volume of business transacted by a member of the federation with 
the federation; or 

(c) an equal number from each member of the federation. 

(4) A co-operative that is a federation may provide in its bylaws that every voting 
delegate is eligible to be a director. 

1996, c.C-37.3, s.110. 


Proposals 

111(1) In this section, “proposal” means a notice submitted to a co-operative 
pursuant to clause (2)(a). 

(2) A member who is entitled to vote at an annual meeting of members may: 

(a) submit to the co-operative notice of any matter that the member proposes 
to raise at the meeting; and 

(b) discuss at the meeting any matter with respect to which the member 
would have been entitled to submit a proposal. 

(3) Where the member who submitted the proposal requests, the directors of the 
co-operative shall: 

(a) send the proposal with the notice of the meeting at which the proposal 
is to be presented; or 

(b) make the proposal available to all members entitled to attend and vote 
at that meeting. 
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(4) Where the member who submitted the proposal requests, the co-operative shall 
include in or attach to the notice: 

(a) a statement by the member of not more than 200 words in support of the 
proposal; and 

(b) the name and address of the member. 

(5) A co-operative is not required to comply with subsections (3) and (4) where: 

(a) the proposal is not submitted to the co-operative at least 45 days before 
the anniversary date of the previous annual meeting of members; 

(b) in the opinion of the directors, the proposal is submitted by the member 
primarily for the purpose of: 

(i) enforcing a personal claim or redressing a personal grievance against 
the co-operative or its directors, officers, members or other security 
holders; or 

(ii) promoting general economic, political, racial, religious, social or 
similar causes; 

(c) the co-operative, at the member’s request, included a proposal in a notice of 
meeting of members held within two years preceding the receipt of the proposal 
submitted pursuant to subsection (2), and the member failed to present the 
proposal at the meeting; 

(d) substantially the same proposal was submitted to members in the notice 
of a meeting of members held within two years preceding the receipt of the 
member’s request, and the proposal was defeated; or 

(e) in the opinion of the directors, the rights conferred by this section are 
being abused to secure publicity. 

(6) The member who requests that the proposal and any statement be sent with 
the notice of the meeting at which the proposal is to be presented shall pay the cost 
of sending the proposal and statement, unless the members present at the meeting 
provide otherwise by a majority vote. 

(7) No co-operative and no person acting on behalf of a co-operative incur any 
liability by reason only of circulating a proposal or statement in compliance with 
this section. 

(8) Where a co-operative refuses to include a proposal in a notice of meeting, the 
co-operative shall, within 30 days after receiving the proposal: 

(a) notify the member submitting the proposal of its intention to omit the 
proposal from the notice of meeting; and 

(b) send to the member a statement of the reasons for the refusal. 
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(9) Where a member claiming to be aggrieved by a refusal pursuant to subsection (8) 
applies to the court, the court may restrain the holding of the meeting to which 
the proposal is sought to be presented and make any further order it considers 
appropriate. 

(10) The co-operative or a person claiming to be aggrieved by a proposal may apply 
to the court for an order permitting the co-operative to omit the proposal from the 
notice of meeting and, where the court is satisfied that subsection (5) applies, it 
may make the order. 

(11) An applicant mentioned in subsection (9) or (10) shall give the registrar notice 
of the application, and the registrar is entitled to appear and be heard in person 
or by counsel. 

1996, c.C-37.3, s.lll. 


Power to enact bylaws 

112(1) Unless this Act or the bylaws provide otherwise, the members of a 
co-operative, at any annual meeting or any special meeting called for the purpose, 
may enact, amend, repeal, replace or confirm a bylaw: 

(a) by a majority of the votes cast at the meeting, where written notice of 
the proposed enactment, amendment, repeal, replacement or confirmation is 
forwarded to each member of the co-operative with the notice of the meeting 
at which the enactment, amendment, repeal, replacement or confirmation is 
to be considered; and 

(b) by a two-thirds majority of the votes cast at the meeting where written 
notice of the proposed enactment, amendment, repeal, replacement or 
confirmation is not forwarded to each member of the co-operative with the 
notice of the meeting at which the enactment, amendment, repeal, replacement 
or confirmation is to be considered. 

(2) A member may make a proposal, in the manner provided in section 111, to 
enact, amend, repeal, replace or confirm any bylaw. 

1996, c.C-37.3, s.112. 


Directors cannot change bylaws 

113 Nothing in this Act, the regulations or the bylaws is to be construed as 
conferring on the directors of a co-operative the power to enact, amend, repeal, 
replace or confirm any bylaws. 

1996, c.C-37.3, s.113. 


Effective day of bylaw 

114(1) No bylaw is in force until two copies of the bylaw, certified to be true copies 
by the president and secretary of the co-operative, are filed with, and approved by, 
the registrar. 
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(2) Notwithstanding subsection (1), where the registrar considers it appropriate 
for the members or members and delegates present at a general meeting of the 
co-operative to implement the proposed bylaw at the meeting at which the bylaw is 
submitted for their approval, the registrar may approve the proposed bylaw prior 
to the meeting. 

(3) Subject to subsection (4), where a proposed bylaw is approved pursuant to 
subsection (2) and is approved by the votes of a sufficient number of members in 
accordance with subsection 112(1), the bylaw comes into force immediately. 

(4) A bylaw described in subsection (3) ceases to be in force on the expiration of 30 
days after the day of the general meeting in which it is approved by the members, 
unless, within that 30-day period, the bylaw is filed with the registrar pursuant to 
subsection (1). 

(5) Where the registrar approves a bylaw, the registrar shall return to the 
co-operative one copy of the bylaw with the approval stamped on the bylaw. 

1996, c.C-37.3, s.114. 


Representative of member who is not an individual 

115(1) Where a body corporate, public body, partnership, firm or association 
is a member of a co-operative, the co-operative shall recognize any individual 
authorized by a resolution of the directors or governing body of the body corporate, 
public body, partnership, firm or association to represent it at meetings of the 
co-operative. 

(2) An individual authorized pursuant to subsection (1) may exercise, on behalf 
of the body corporate, public body, partnership, firm or association that he or she 
represents, all the powers that the body corporate, public body, partnership, firm or 
association could exercise if it were an individual member. 

1996, c.C-37.3, s.115. 


Voting procedures 

116(1) Unless the bylaws provide otherwise, members shall vote: 

(a) by a show of hands; or 

(b) where three members entitled to vote at a meeting so demand, by secret 
ballot. 

(2) Unless the bylaws provide otherwise, where a co-operative has divided the 
territory in which it does business into districts, a member is entitled to vote only 
at the district meeting designated by the directors. 

(3) The chairperson of the meeting has the right to vote, but is not entitled to a 
second vote in the event of a tie. 

(4) Unless this Act or the bylaws provide otherwise, a majority of the members or 
delegates who are present and cast votes at a meeting shall decide all questions. 
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(5) Where a special resolution is required pursuant to this Act or the bylaws, the 
content of the proposed special resolution may be amended by ordinary resolution. 

(6) Where there is an equality of votes, the motion is to be declared lost. 

1996, c.C-37.3, s.116. 


Resolution in lieu of meeting 

117(1) Except where a written statement is submitted by an auditor pursuant to 
section 138: 

(a) a written resolution signed by all the members entitled to vote on that 
resolution at a general meeting of members is as valid as if it had been passed 
at a general meeting of the members; and 

(b) a written resolution dealing with any matter required by this Act to be 
dealt with at a general meeting of members and signed by all the members 
entitled to vote at that meeting: 

(i) satisfies all the requirements of this Act relating to meetings of 
members; and 

(ii) subject to subsection (2), is effective from the day specified in the 
resolution. 

(2) The effective day of a resolution described in subclause (l)(b)(ii) is not to be 
prior to the day on which the first member signed the resolution. 

(3) A copy of every resolution described in subsection (1) is to be kept with the 
minutes of the meetings of members. 

1996, c.C-37.3, s.117. 


Meeting called by the registrar 

118(1) On the application of a director or a member entitled to vote at the meeting 
or on the registrar’s own initiative, the registrar may order a general meeting to be 
called, held and conducted in any manner that the registrar directs, where: 

(a) in the opinion of the directors it is impracticable: 

(i) to call a general meeting of members in the manner in which meetings 
of members may be called; or 

(ii) to conduct a general meeting of members in the manner set out in 
this Act or in the bylaws; or 

(b) for any reason in addition to those described in clause (a), the registrar 
considers appropriate. 

(2) Without restricting the generality of subsection (1), the registrar may order 
that the quorum required in this Act or the bylaws be varied or dispensed with at 
a general meeting called pursuant to this section. 

(3) A general meeting called pursuant to this section is deemed to be a valid 
meeting. 


1996, c.C-37.3, s.118. 
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Compulsory sale of shares 

119 A co-operative may, by written notice to a shareholder of the co-operative, 
require the shareholder to sell his or her common shares to the co-operative in 
accordance with section 41, and the shareholder shall sell the shares, where: 

(a) the shareholder is a body corporate, and winding-up proceedings have 
commenced with respect to that body corporate; or 

(b) the shareholder has, during a period of two years, failed to transact any 
business with the co-operative. 

1996, c.C-37.3, s.119. 


Withdrawal of members 

120(1) In this section, “member loan” includes final payments, allocated earnings 
and loans but does not include: 

(a) equities that: 

(i) may be held on a term basis; and 

(ii) are due on a fixed day; or 

(b) any bonds, debentures, debenture stock or similar securities purchased 
by a member from the co-operative. 

(2) A member may withdraw from a co-operative on any terms and conditions 
provided in the bylaws. 

(3) Subject to section 42, the bylaws are required to contain conditions on which 
a co-operative shall purchase a member’s shares or repay a member’s loans when: 

(a) a member withdraws pursuant to subsection (2); 

(b) a membership is terminated pursuant to section 121 or 122; or 

(c) a membership ceases for a reason other than one described in clause (a) 
or (b). 

(4) The time for purchase of a member’s share or for repayment of a member’s 
loan, other than allocated earnings, is not to be longer than five years. 

1996, c.C-37.3, s.120. 


Termination of membership by directors 

121(1) Unless the bylaws provide otherwise, the directors may, by at least a 
two-thirds vote of the directors present at a meeting called for the purpose, order 
the termination of a member from the co-operative. 

(2) Subject to section 42, where a co-operative terminates the membership of a 
member pursuant to this section: 

(a) the co-operative shall: 

(i) within a period of one year, purchase from the member at par value 
all shares in the capital stock of the co-operative held by the member; and 
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(ii) pay to the member all amounts held to the member’s credit, together 
with any interest accrued on those amounts and the amount outstanding 
on loans made to the co-operative by the member with any interest accrued 
on those amounts; 

(b) the secretary of the co-operative shall, within 10 days after the day on 
which the order is made, notify the member of the order; 

(c) the member may appeal from the order to the next general meeting of the 
co-operative by giving written notice of intention to appeal to the secretary 
within 30 days after the day on which the member received notice of the order 
pursuant to clause (b); and 

(d) where the member makes an appeal pursuant to clause (c), a majority, or 
any greater percentage that may be specified in the bylaws, of the members 
who are present and cast votes at the general meeting shall confirm or rescind 
the order. 

(3) Where the address of a member whose termination is ordered pursuant to 
subsection (1) is unknown to the co-operative after all reasonable efforts have been 
made to ascertain the member’s address for the purpose of making payment to the 
member of all amounts held to the member’s credit, the co-operative shall transfer 
those amounts to its reserve fund. 

(4) Where any amounts are transferred pursuant to subsection (3), the 
co-operative shall pay those amounts to the person entitled to them on proof of the 
person’s claim that is satisfactory to the co-operative. 

(5) Where a co-operative transfers amounts held to the credit of a member pursuant 
to subsection (3), it shall immediately submit to the registrar a return showing: 

(a) the member’s name; 

(b) the member’s last known address; and 

(c) the amounts transferred. 

1996, c.C-37.3, s.121. 


Termination of membership by members 

122(1) Members may terminate the membership of a member where: 

(a) the member has received at least 10 days’ notice of the general meeting 
at which his or her membership is to be considered; and 

(b) the termination is approved by a majority of at least two-thirds of the 
members who: 

(i) are present at the general meeting; and 

(ii) cast votes on the resolution. 
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(2) Subject to section 42, where a co-operative terminates the membership of a 
member pursuant to this section: 

(a) the co-operative shall: 

(i) within a period of one year after the termination of membership, 
purchase from the member at par value all shares in the capital stock of 
the co-operative held by the member; and 

(ii) pay to the member: 

(A) all amounts held to the member’s credit, together with any 
interest accrued on those amounts; and 

(B) the amounts outstanding on loans, if any, made to the 
co-operative by the member, together with any interest accrued on 
those amounts; and 

(b) within 10 days after the day on which the decision to terminate the 
membership is made, the secretary of the co-operative shall notify the member 
of the decision. 

1996, c.C-37.3, s.122. 


Appeal 

123(1) Subject to subsection (2) and section 254, where a person’s membership is 
terminated pursuant to section 121 or 122, that person may appeal the termination 
to the registrar in the prescribed manner, and the registrar shall confirm or set 
aside the resolution terminating the membership. 

(2) No person whose membership is terminated for failure to pay fees, assessments, 
rent or housing charges or to fulfil other financial obligations to the co-operative is 
eligible to appeal the termination to the registrar pursuant to subsection (1). 

(3) Where a person appeals the termination of his or her membership 
pursuant to subsection 121(2) or this section, notwithstanding the resolution 
terminating the membership, the person continues to be a member until the 
termination of membership is confirmed by the meeting of members pursuant to 
subsection 121(2) or by the registrar pursuant to this section. 

1996, c.C-37.3, s.123. 


Re-admittance 

124 A person whose membership is terminated pursuant to section 122 may be 
re-admitted to membership only by a two-thirds majority vote of members. 


1996, c.C-37.3, s.124. 
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Payment of interest of deceased members 

125(1) The directors of a co-operative may pay any or all of the moneys payable 
with respect to the interest of a deceased member to the persons who appear to be 
entitled to the moneys pursuant to The Intestate Succession Act, 1996 where: 

(a) evidence is presented to the co-operative showing that: 

(i) the member is deceased, leaving an estate in Saskatchewan, other 
than his or her interest in the co-operative, of not more than $1,000; and 

(ii) no personal representative for the member has been appointed in 
Saskatchewan during a period of six months following the member’s 
death; and 

(b) the co-operative has not received notice of a transfer or assignment of or 
a charge against the member’s interest in the co-operative. 

(2) A receipt for a payment made pursuant to subsection (1) from the person to 
whom the payment is made is deemed to be a binding and effectual discharge of 
the co-operative given by a duly appointed personal representative of the deceased 
in Saskatchewan. 

(3) Where a deceased member leaves a will naming an executor or trustee 
for the administration of the deceased member’s estate in Saskatchewan and, 
notwithstanding that the executor or trustee has not applied for letters probate 
in Saskatchewan, the co-operative may pay the value of the deceased member’s 
interest in the co-operative to that executor or trustee. 

(4) Where an executor or trustee receives a payment pursuant to subsection (3), 
the executor or trustee shall distribute the moneys received in accordance with the 
terms of the will. 

(5) A receipt for a payment made pursuant to subsection (3) from the executor or 
trustee is deemed to be a binding and effectual discharge of the co-operative given 
by a duly appointed personal representative of the deceased in Saskatchewan. 

(6) Where evidence is presented to the co-operative that letters probate or letters 
of administration have been issued in the estate of a deceased member prior to the 
payment of any portion of the interest of the deceased member in the co-operative 
to any person pursuant to subsection (1) or (3), the co-operative shall make all 
subsequent payments to the executor or administrator. 

(7) Where, at the time of his or her death, a person had ceased to be a member 
of the co-operative and moneys payable to the person with respect to the purchase 
by the co-operative of the person’s interest in the co-operative remain unpaid, this 
section applies to that person as if: 

(a) the person were a member at the time of his or her death; and 

(b) those moneys were the person’s interest in the co-operative. 


1996, c.C-37.3, s.125. 



75 


CO-OPERATIVES, 1996 


c. C-37.3 


Contracts 

126(1) Subject to the articles, a co-operative may: 

(a) enter into a contract or arrangement with its members or patrons for, 
or incidental to, dealing with commodities of the kinds the co-operative may 
lawfully deal in; and 

(b) advance money to its members or patrons as part payment for commodities 
delivered or agreed to be delivered to it pursuant to a contract or arrangement 
made pursuant to clause (a). 

(2) Where a member breaches a material provision of a contract described in 
subsection (1), the co-operative is entitled: 

(a) to an injunction to prevent any further breach of the contract; and 

(b) to any equitable relief, in addition to the injunction mentioned in 
clause (a), that may be provided in the terms of the contract. 

1996, c.C-37.3, s.126. 


Right to possession terminated 

127 Where a person’s membership in a co-operative is terminated, any right of 
the former member to possession or occupancy of residential premises acquired by 
virtue of membership in the co-operative is terminated. 

1996, c.C-37.3, s.127. 


PART XI 

Financial Disclosure 

FINANCIAL STATEMENTS 


Annual financial statement 

128(1) The directors of a co-operative shall place before the members at every 
annual meeting: 

(a) the prescribed comparative financial statements relating separately to: 

(i) the period that began on the day the co-operative came into existence 
and ended not more than six months before the annual meeting or, 
where the co-operative has completed a fiscal year, the period that began 
immediately after the end of the last completed fiscal year and ended not 
more than six months before the annual meeting; and 

(ii) the fiscal year that immediately preceded the period described in 
subclause (i); 

(b) where the co-operative has an auditor, the report of the auditor; and 

(c) any information, in addition to that mentioned in clauses (a) and (b), 
respecting the financial position of the co-operative and the results of its 
operations that are required in the articles or the bylaws. 
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Powers of inspector 

183(1) An inspector appointed pursuant to section 182 has the powers set out in 
the order appointing the inspector. 

(2) In addition to the powers set out in the order appointing an inspector, an 
inspector may provide to, or exchange information and otherwise co-operate with, 
any public official in Canada or elsewhere who: 

(a) is authorized to exercise investigatory powers; and 

(b) is investigating, with respect to the co-operative, an allegation of 
improper conduct that is the same as or similar to the conduct described in 
subsection 181(2). 

1996, c.C-37.3, s.183. 


Hearing with public excluded 

184(1) Any interested person may apply to the court for an order that a hearing 
conducted by an inspector appointed pursuant to section 182 be heard with the public 
excluded and for directions on any matter arising in the investigation. 

(2) A person whose conduct is being investigated or who is being examined at a 
hearing conducted by an inspector appointed pursuant to section 182 has a right 
to be represented by counsel. 

1996, c.C-37.3, s.184. 


Incriminating statements 

185(1) No person is excused from attending and giving evidence and producing 
documents and records to an inspector appointed pursuant to section 182 by reason 
only that the evidence tends to incriminate that person or subject that person to 
any proceedings or penalty. 

(2) No evidence described in subsection (1) is to be used or is receivable against 
the person mentioned in that subsection in any proceeding instituted against that 
person after he or she gives the evidence, other than a prosecution: 

(a) for perjury in giving the evidence; or 

(b) pursuant to section 134 or 136 of the Criminal Code with respect to the 
evidence. 

1996, c.C-37.3, s.185. 


Absolute privilege, defamation 

186(1) Any oral or written statement or report made by an inspector or any other 
person in an investigation undertaken pursuant to this Part has absolute privilege. 

(2) This Part is deemed not to affect the privilege that exists with respect to a 
solicitor and the solicitor’s client. 

1996, c.C-37.3, s.186. 


Inquiries 

187 The registrar may make inquiries of any person relating to compliance with 
this Act. 


1996, c.C-37.3, s.187; 2013, c.21, s.2. 
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PART XVI 
Remedies 


Interpretation of Part 

188 In this Part: 

“action” means an action pursuant to this Act; ( «action ») 

“complainant” means: 

(a) a member of a co-operative; 

(b) a registered holder or beneficial owner, or a former registered holder 
or beneficial owner, of a security of a co-operative; 

(c) a director or an officer, or a former director or officer, of a 
co-operative or of any of its subsidiaries; 

(d) the registrar; or 

(e) any other person who, in the opinion of the court, is a proper person 
to make an application pursuant to this Part. ( «plaignant ») 

1996, c.C-37.3, s.188. 


Derivative action 

189(1) Subject to subsection (2), a complainant may apply to the court for leave to 
bring an action in the name and on behalf of a co-operative or any of its subsidiaries, 
or to intervene in an action to which the co-operative or any of its subsidiaries is 
a party, for the purpose of prosecuting, defending or discontinuing the action on 
behalf of the co-operative or subsidiary. 

(2) No person may bring an action and no person may intervene in an action 
brought pursuant to subsection (1) unless the court is satisfied that: 

(a) where the directors of the co-operative or its subsidiary do not bring, 
diligently prosecute, defend or discontinue the action, the complainant has 
given reasonable notice to the directors of the co-operative or its subsidiary of 
the complainant’s intention to apply to the court pursuant to subsection (1); 

(b) the complainant is acting in good faith; and 

(c) the interests of the co-operative or its subsidiary are served by the bringing, 
prosecuting, defending or discontinuing of the action. 

(3) In an action brought or intervened in pursuant to this section, the court may 
make any order it considers appropriate, including an order: 

(a) authorizing the complainant or any other person to control the conduct 
of the action; 

(b) giving directions for the conduct of the action. 


1996, c.C-37.3, s.189. 
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Oppression 

190(1) A complainant may apply to the court for an order pursuant to this section 
on any of the following grounds: 

(a) that an act or omission of the co-operative effects a result that is 
oppressive or unfairly prejudicial to or that unfairly disregards the interests 
of a member or other security holder, creditor, director or officer of the 
co-operative; 

(b) that the business or affairs of the co-operative are or have been carried 
on or conducted in a manner that is oppressive or unfairly prejudicial to or 
that unfairly disregards the interests of a member or other security holder, 
creditor, director or officer of the co-operative; or 

(c) that the powers of the directors of the co-operative are or have been 
exercised in a manner that is oppressive or unfairly prejudicial to or that 
unfairly disregards the interests of a member or other security holder, creditor, 
director or officer of the co-operative. 

(2) Where the court is satisfied that any of the grounds set out in clauses (l)(a) 
to (c) is established, the court may make any order to rectify the matters complained 
of that it considers appropriate, including an order: 

(a) restraining the conduct complained of; 

(b) appointing a receiver or receiver-manager; 

(c) regulating the affairs of a co-operative by amending its articles or bylaws; 

(d) directing an issue or exchange of securities; 

(e) directing changes in the directors; 

(f) subject to subsection (4), directing a co-operative or any other person to 
purchase securities of a security holder; 

(g) subject to subsection (4), directing a co-operative or any other person to 
pay to a security holder any part of the moneys paid by the security holder 
for securities; 

(h) subject to subsection (4), directing a co-operative to repay member loans; 

(i) varying or setting aside a transaction or contract to which a co-operative is 
a party and compensating the co-operative or any other party to the transaction 
or contract; 

(j) compensating an aggrieved person; 

(k) directing rectification of the registers or other records of a co-operative 
pursuant to section 192; 

(l) liquidating and dissolving the co-operative under the supervision of the 
registrar; 

(m) directing a special audit pursuant to section 180 or an investigation 
pursuant to section 181; or 

(n) requiring the trial of an issue. 
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(3) Where an order made pursuant to this section directs amendment of the articles 
or bylaws of a co-operative, the directors shall reorganize their articles or bylaws 
in the prescribed form and send them to the registrar. 

(4) No co-operative shall make a payment to a shareholder pursuant to 
clause (2)(f), (g) or (h) where there are reasonable grounds to believe that the 
co-operative is, or would after that payment be, insolvent. 

1996, c.C-37.3, s.190. 


Evidence of member approval not decisive 

191(1) No application made and no action brought or intervened in pursuant to 
this Part is to be stayed or dismissed by reason only that it is shown that an alleged 
breach of a right or duty owed to the co-operative or any of its subsidiaries has been 
or may be approved by the members, but evidence of approval by the members shall 
be taken into account by the court in making an order pursuant to this Part. 

(2) No application made and no action brought or intervened in pursuant to this 
Part is to be stayed, discontinued, settled or dismissed for want of prosecution 
without the approval of the court given on any terms that the court considers 
appropriate. 

(3) Where the court determines that the interests of any complainant may be 
substantially affected by a stay, discontinuance, settlement or dismissal mentioned 
in subsection (2), the court may order any party to the application or action to give 
notice of the application or action to the complainant. 

(4) No complainant is required to be given security for costs in an application made 
or action brought or intervened in pursuant to this Part. 

(5) In an application made or an action brought or intervened in pursuant to 
this Part, the court may, at any time, order the co-operative or its subsidiary to 
pay to the complainant interim costs, including legal fees and disbursements, but 
the complainant may be held accountable for any interim costs so paid on final 
disposition of the application or action. 

1996, c.C-37.3, s.191. 


Application to court to rectify records 

192(1) Where the name of a person is alleged to be or to have been wrongly entered 
or retained in or wrongly deleted or omitted from the registers or other records of a 
co-operative, the co-operative, a member or other security holder of the co-operative 
or any aggrieved person may apply to the court for an order that the registers or 
records be rectified. 

(2) An applicant pursuant to this section shall give the registrar notice of the 
application, and the registrar is entitled to appear and be heard in person or by 
counsel. 

(3) On an application made pursuant to this section, the court may make any order 
it considers appropriate, including an order: 

(a) requiring the registers or records of the co-operative to be rectified; 
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(b) restraining the co-operative from calling or holding a meeting of members 
or allocating or paying a dividend or interest on shares or a patronage dividend 
before rectification of the registers or records; 

(c) determining the right of a party to the proceedings to have the party’s 
name entered or retained in or deleted or omitted from the registers or records 
of the co-operative, whether the issue arises between two or more members 
or security holders, or between the co-operative and any members or security 
holders or alleged members or security holders; 

(d) compensating a party who has incurred a loss by reason of the wrongful 
entry, retention, deletion or omission. 

1996, c.C-37.3, s.192. 


Compliance or restraining order 

193 Where a co-operative or any director, officer, employee, agent, auditor, trustee, 
receiver, receiver-manager or liquidator of a co-operative does not comply with or is 
acting contrary to a provision of this Act or the regulations or the articles or bylaws 
of the co-operative, a complainant or creditor of the co-operative may, in addition 
to any other remedy, apply to the court for an order to restrain any contravention 
of the provision, and, on the application, the court may make the order and any 
further order it considers appropriate. 

1996, c.C-37.3, s.193. 


Summary application to court 

194(1) Where this Part provides for an application to the court, the application 
may be made in a summary manner by petition or originating notice of motion or 
in any other manner that the rules of the court may provide. 

(2) An application made pursuant to this Part is subject to any order of the court 
respecting: 

(a) notice to interested parties; 

(b) costs; or 

(c) any matter in addition to those described in clauses (a) and (b) that the 
court considers appropriate. 

1996, c.C-37.3, s.194. 


Appeal 

195 An appeal lies to the Court of Appeal from any order made by the court 
pursuant to this Part. 


1996, c.C-37.3, s.195. 
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PART XVII 
Offences 


Offences with respect to reports 

196(1) No person shall make or assist in making a report, return, notice or other 
document required in this Act or the regulations to be sent to the registrar or to 
any other person that: 

(a) contains an untrue statement of a material fact; or 

(b) omits to state a material fact that is required in the report, return, notice 
or other document or that is necessary to prevent a statement contained in 
the report, return, notice or other document from being misleading in light of 
the circumstances in which it was made. 

(2) Every person who contravenes subsection (1) is guilty of an offence and is liable 
on summary conviction: 

(a) in the case of an individual, to a fine not greater than $5,000 or to 
imprisonment for a term not greater than six months or to both fine and 
imprisonment; 

(b) in the case of a person other than an individual, to a fine not greater 
than $50,000. 

(3) Where a person guilty of an offence pursuant to subsection (2) is a body corporate 
and whether or not the body corporate has been prosecuted or convicted, any director 
or officer of the body corporate who knowingly authorizes, permits or acquiesces in 
the offence is also guilty of an offence and is liable on summary conviction to a fine 
of not more than $5,000 or to imprisonment for a term not exceeding six months or 
to both fine and imprisonment. 

(4) No person is guilty of an offence pursuant to subsection (2) or (3) where the 
untrue statement or omission: 

(a) was unknown to the person; and 

(b) in the exercise of reasonable diligence, could not have been known to the 
person. 

1996, c.C-37.3, s.196. 


Contravention of Act 

197(1) No person shall: 

(a) without reasonable cause, contravene a provision of this Act or the 
regulations for which no penalty is otherwise provided; or 

(b) fail to give any notice or send any return or document that is required 
for the purposes of this Act. 

(2) Every person who contravenes subsection (1) is guilty of an offence and is liable 
on summary conviction to a fine of not more than $5,000. 


1996, c.C-37.3, s.197. 
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Use of word “co-operative” 

198(1) No person doing business in Saskatchewan shall use the word 
“co-operative” or «cooperative» or any abbreviation or derivation of that word as 
part of its name, or with respect to its goods, wares, merchandise or services or its 
method of conducting its business, or hold itself out to be a co-operative association 
unless it is: 

(a) incorporated by or pursuant to the authority of an Act of the Parliament 
of Canada; or 

(b) incorporated or registered pursuant to an Act or an Act of another 
province or territory of Canada that expressly authorizes the use of the word 
“co-operative” or ((cooperatives 

(2) No person shall use the words “community clinic” or « clinique communautaire » 
as part of its name or on premises it operates unless it: 

(a) was incorporated pursuant to The Mutual Medical and Hospital Benefit 
Associations Act; or 

(b) is incorporated pursuant to this Act as a community clinic as defined in 
section 263. 

(3) No person shall use the words “housing co-operative” or ((cooperative 
de logement» as part of its name or on premises that it operates unless it 
is incorporated or continued pursuant to this Act as a continuing housing 
co-operative as defined in section 247. 

(4) Aperson who contravenes subsection 13(3) or this section is guilty of an offence 
and liable on summary conviction to a fine of not more than $5,000. 

1996, c.C-37.3, s.198; 2014, c.18, s.2. 


Order to comply 

199 Where a person is convicted of an offence pursuant to this Act or the regulations, 
the court may, in addition to any punishment imposed, order the person to comply 
with the provisions of this Act or the regulations for the contravention of which the 
person has been convicted. 

1996, c.C-37.3, s.199. 


Time limited for proceedings 

200 No prosecution for an offence pursuant to this Act shall be commenced after 
two years after the time when the subject-matter of the complaint arose. 

1996, c.C-37.3, s.200. 


Civil remedy not affected 

201 No civil remedy for an act or omission pursuant to this Act is suspended or 
affected by reason that the act or omission is an offence pursuant to this Act. 


1996, c.C-37.3, s.201. 
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ARTICLE I Definitions 


Definitions 

1.01 In these and all other bylaws of the Co-operative , unless the context otherwise requires or 

specifies: 

a) "Act" means The Co-operatives Act, 1996, c. C-37.3, amended from time to time, as 
and in the case of an amendment, any references in the bylaws shall be read as referring 
to the amended provisions; 

b) "articles" mean the articles of the Co-operative; 

c) "the Co-operative" means the Saskatoon Co-operative Association Limited; 

d) "Board" and "directors" mean the directors of the Co-operative for the time being; 

e) "bylaws" mean these bylaws and all amendments, additions, deletions, or replacements 
of the bylaws as they are in force from time to time; 

f) "individual" means a natural person; 

g) "in writing" and "written" include words printed, painted, engraved, lithographed, 
photographed or represented or reproduced by any mode of representing or 
reproducing words in visible form; 

h) "member" means a person who: 

i) has met the conditions of membership set out in the bylaws; and 

ii) the Board has accepted as a member under paragraph 3.02; 

i) "ordinary resolution" means a resolution that is passed by a majority of the members 
who vote on the resolution; 

j) "person" includes an individual, partnership, association, public body, body corporate, 
trustee, executor, administrator, or legal representative; 

k) "regulations" means the regulations, from time to time, passed by the Lieutenant 
Governor in Council under the Act; 

l) "special resolution" means a resolution that is: 

i) passed by two-thirds of the members who vote on the resolution where 
at least 10 days' notice has been given to the members of the intention 
to propose the resolution as a special resolution; or 
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ii) consented to in writing by all of the members who are entitled to vote 
on that resolution at a general or special meeting. 

m) "surplus," as applied to the operations of the Co-operative in a fiscal year, means any 
amount that remains after deducting from the operating revenue, charges to members 
and patrons, and other revenue in that fiscal year: 

i) the operating expenses and any losses in the fiscal year, including 
proper allowances for depreciation, expenses incurred but not paid, and 
proper charges against operations; and 

ii) any refunds and interim and final payments to members and patrons 

in that fiscal year as required in contracts made with them or under the 
bylaws. 

n) "trading area" means the geographic area or areas in which the Co-operative carries on 
its business activities; 

o) terms defined in the Act have those meanings in the bylaws; 

p) the headings used in the bylaws are inserted for reference only and are not to be 
considered in construing the terms used in the bylaws nor are they to be deemed 

to clarify, modify, or explain the effect of any terms in the bylaws; and 

q) words that mean the singular shall include the plural and vice versa. 
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ARTICLE II Business of the Co-operative 

Registered Office 

2.01 The registered office of the Co-operative shall be at the location in the city of Saskatoon, in the 
province of Saskatchewan that the Board decides from time to time. 


Fiscal Year 

2.02 The fiscal year of the Co-operative shall end on the 31 st day of January each year. 

Execution of Instruments 

2.03 Contracts, documents or instruments in writing requiring execution by the Co-operative shall be 
signed on behalf of the Co-operative by any two (2) directors, officers or employees who have 
been appointed by the Board to sign for and on behalf of the Co-operative in those 
circumstances. 


Corporate Seal 

2.04 a) The corporate seal, if any, shall be in the form determined by the Board and shall be 
kept at the registered office of the Co-operative. 

b) The corporate seal, when required, shall be affixed to contracts, documents, and 

instruments in writing signed as authorized by the bylaws or by any officer or officers 
appointed by resolution of the Board. 

Borrowing Powers 

2.05 a) The borrowing powers shall be as specified in the Act. 

b) The Board, from time to time, may delegate to one (1) or more of the directors, 

officers, or employees of the Co-operative all or any of the borrowing powers conferred 
on the Board by the Act to the extent and in the manner that the Board determines at 
the time of the delegation. 


Financing Arrangements 

2.06 a) The financial business of the Co-operative, including without limitation, the borrowing 
of money and the giving of security for it, shall be transacted with the credit unions, 
credit union centrals, banks, trust companies, or other bodies corporate or 
organizations that may, from time to time, be designated by or under the authority of 
the Board. 
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b) Financial business shall be transacted under agreements, instructions, and delegations 
of powers that the Board from time to time specifies or authorizes. 


ARTICLE III Equity and Memberships 

Memberships 

3.01 Subject to paragraph 3.02, membership in the Co-operative is open to any person who: 

a) can reasonably use the services of the Co-operative; 

b) can reasonably meet the responsibilities of membership in the Co-operative; and 
b) in the case of an individual, is 16 years of age or older. 

Approval of Membership 

3.02 a) Subject to subparagraph b), no person may become a member of the Co-operative until: 

i) that person has submitted to the Co-operative a written application for 
membership, 

ii) the Board has approved the person's application for membership; and 

iii) the Board's approval of the person's application for membership has been 
recorded in the minutes of the Board meeting. 

b) If the Board approves an application for membership within six months after the 

day the Co-operative receives the application, the Board may make the membership 
effective as at the day of the application. 

Share Purchase Requirements 

3.03 a) Applicants for membership are required to purchase and maintain, as a condition of 
membership, ten (10) common shares of the Co-operative. 

b) The ten (10) common shares must be paid for at the time of application for 
membership. 

No Interest or Dividend on Common Shares 

3.04 The Co-operative shall pay no dividend or interest on common shares. 


Saskatoon Co-operative Association Limited - Bylaws (approved on April 30, 2013) 


7 



Share Certificates Not Issued 


3.05 The Co-operative is not required to issue share certificates for common shares, but: 

a) when requested in writing by a member, shall provide a statement to 

the member showing the interest of that member in the Co-operative; and 

b) in the years when allocations are made, shall make available to every member a 
statement indicating the number of common shares held by that member. 


Responsibility of Members 

3.06 Members shall faithfully support the business and affairs of the Co-operative and shall be bound 
by the bylaws and policies of the Co-operative. 


Lien and Set-Off 


3.07 a) The Co-operative has a lien on every share standing to the credit of a member or the 
legal representative of a member for a debt of that member to the Co-operative. 

b) The Co-operative's lien on a member's shares, whether held solely or jointly with others, 
shall be a first and paramount lien whether or not the time for payment of the 
member's debt has arrived. 


c) The Co-operative may redeem any member's shares and set off against the proceeds of 
the redemption all debts of the member that are due by the member to the 
Co-operative at the time of the redemption. 

d) The Co-operative may refuse to register a transfer, or acknowledge an assignment, of 
any share. 

e) The Co-operative may set off against amounts standing to the credit of a member all 
debts of that member that may be due to the Co-operative. 


Transfer of Shares and Membership 

3.08 The rules relating to the transfer of shares and memberships shall be as specified in the Act. 

Withdrawal of Membership 

3.09 a) Subject to subparagraph b), a member may apply to withdraw from the Co-operative by 
giving to the secretary of the Board at least six (6) months’ written notice of 
intention to withdraw. 
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b) The Board, by resolution, may accept any application to withdraw on less than six (6) 
months' written notice. 

c) Written notice to the Co-operative of the dissolution of a partnership, association, 
public body, or body corporate that is a member of the Co-operative shall have the 
same force and effect as an application to withdraw. 

d) Written notice to the Co-operative of the bankruptcy, receivership, or proposal of a 
member shall have the same force and effect as an application to withdraw. 

e) Written notice to the Co-operative, together with proof satisfactory to the Board that 
a member has died shall have the same force and effect as an application to 
withdraw. 

f) Written notice to the Co-operative, together with proof satisfactory to the Board that a 
member has permanently moved out of the trading area shall have the same force and 
effect as an application to withdraw. 

g) The payment of amounts owing to members who withdraw from membership is subject 
to the provisions of paragraph 3.14. 

Members Who Have Reached the Age for Repayment of Investment 

3.10 a) Without withdrawing from membership, individual members who have reached the age 
of sixty-nine (69) years may request redemption of and payment for shares owned by 
them in the Co-operative, except for the shares required to be maintained as a 
condition of membership, as described in paragraph 3.03. 

b) Redemption of and payment for shares of members under subparagraph a) is subject to 
the provisions of paragraph 3.14. 


Cessation or Termination of Membership 
3.11 A membership ceases when 

i) the Board approves withdrawal, or 

ii) the Board issues an order of termination of the membership that is not 
appealed, or, if appealed, the appeals have been exhausted and the termination 
order has been upheld. 
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Membership Termination Order 

3.12 a) The Board, by a two-thirds (2/3) vote at any directors' meeting, may order the 

termination of a membership. 

b) Within ten (10) days after the Board has ordered the termination of a membership, 
the secretary of the Board shall send a copy of the Board's membership termination 
order to the affected member at the last known address of that member. 

Appeal of Membership Termination Order 

3.13 a) A person whose membership has been terminated by the Board may appeal the 

decision to the next general meeting of the Co-operative by giving written notice of 
intention to appeal to the secretary of the Board within thirty (30) days after the 
day on which the member received notice of the order. 

b) Where a member appeals a membership termination order in the manner described in 
subparagraph a), only a majority vote of the members present and casting votes at the 
general meeting can rescind the Board's order. 

c) A person who has appealed the decision made by the majority of the members at a 
general meeting, under subparagraph b), may appeal that decision to the registrar and 
the procedure shall be as set out in the Act. 

Payment to Members 

3.14 a) Subject to subparagraph d), when a member withdraws from membership for one of 

the following reasons: 

i) death of the member, or 

ii) the member has permanently moved out of the trading area, 

the Co-operative shall redeem and purchase all of the withdrawing member's shares at 
their par value within five (5) years after the date the Board approves the withdrawal. 

b) Subject to subparagraph d), when the Board has ordered the termination of a 
membership, the Co-operative shall pay the amounts due to that member in the 
manner provided in the Act. 

c) Subject to subparagraph d), when withdrawal or termination of a membership is for 
reasons other than those described in subparagraphs a) and b), 

i) within one (1) year after the Board approves the withdrawal, the Co-operative 
shall redeem and purchase at their par value the member's shares required as a 
condition of membership, as described in paragraph 3.03, and 
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ii) within a period not exceeding twenty (20) years after the Board approves the 
withdrawal, the Co-operative shall redeem and purchase at their par value the 
member's shares purchased on behalf of the member by the application of 
patronage dividends credited to the member. 

d) When, in the opinion of the directors, but subject to the Act, payment of all amounts 
due to members would 

i) impair the financial stability of the Co-operative, or 

ii) be contrary to the interests of the remaining members, 

the directors shall pay amounts payable according to the following order of priority: 

iii) to persons whose memberships have been terminated and all appeals have 
been exhausted; 

iv) to estates of deceased members; 

v) to individual members who have reached the age of sixty-nine (69) and 
requested redemption and repayment of shares under paragraph 3.10; 

vi) to members who have withdrawn from membership because they have 
permanently moved out of the trading area; and 

vii) to members who have withdrawn from membership for other reasons. 

e) The directors may purchase at par value a member's shares, except for those required 
to be maintained as a condition of membership, in amounts that the directors, in their 
discretion, believe the financial position of the Co-operative permits. 


Joint Memberships 


3.15 a) Two individuals may apply to be joint holders of a membership. 

b) All joint memberships shall be joint tenancy with right of survivorship. 

c) Each of the parties to a joint membership is entitled to vote at meetings of the 
Co-operative. 


d) Where one of the parties to a joint membership also holds a membership in his or her 

own name, that party to the joint membership may be a director, even though the other 
party to the joint membership is also a director. 
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e) Business that one of the parties to a joint membership does with the Co-operative as a 
party to that joint membership is deemed to be business that the joint membership has 
done with the Co-operative. 

f) An application for withdrawal from membership by joint members must be in 
writing and signed by both holders of the joint membership. 

g) If the Co-operative receives proof satisfactory to it that one of the parties to a joint 
membership has died, it may treat the surviving joint holder as the sole holder of the 
membership. 

h) The death of one of the parties to a joint membership does not constitute withdrawal 
from membership of either or both of the parties to the joint membership. 

i) Notice to the Co-operative that one of the parties to a joint membership has 
permanently moved out of the trading area does not constitute notice that the parties 
to that joint membership are withdrawing from membership due to permanently 
moving out of the trading area. 

j) Without withdrawing from membership, when the younger of the parties to a joint 
membership has reached the age of sixty-nine (69) years, both parties to the joint 
membership may request redemption of and payment for shares they jointly own in the 
Co-operative, except for the shares required to be maintained as a condition of 
membership, as described in paragraph 3.03. 

k) Except as otherwise provided in this paragraph 3.15, redemption of and payment for the 
shares of parties to a joint membership are subject to the provisions of paragraph 3.14. 
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ARTICLE IV General Meetings 

Place of General Meetings 


4.01 General meetings of the Co-operative shall be held in the trading area of the Co-operative, at 
the place determined by the Board. 

Notice of General Meetings 


4.02 a) 

The Co-operative shall give members not less than ten (10) and not more than fifty (50) 
days' notice of any annual or special general meeting by inserting the notice in not less 
than two (2) issues of a newspaper circulating in the trading area. 

b) 

When the Co-operative is required to send a statement, agreement, proposal or other 
document to its members with the notice of a general meeting, the Co-operative shall: 

i) in the notice, inform the members of the document, giving a description of the 

document that, in the opinion of the directors, is adequate to describe its 
nature; and 

i) make a copy of the document available to any member who requests it and who 

is entitled to attend the general meeting. 

c) 

Notice of any special general meeting must specify the purpose for which the meeting is 
being called. 


Quorum at the General Meetings 


4.03 a) 

The quorum at any annual or special meeting shall be the lesser of: 

i) seventy-five (75) members; and 

ii) ten (10%) percent of the membership. 

b) 

Where a quorum is present at the opening of a general meeting, the members may 
proceed with the business of the meeting, even though a quorum is not present 
throughout the meeting. 

c) 

Where a quorum is not present at the opening of a general meeting, the members 
present may adjourn the meeting to a fixed time and place but may not transact any 
other business. 
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Annual General Meeting Agenda 


4.04 The agenda for the annual general meeting shall include the following: 

1. Call to order by the chairperson 

2. Adoption of the agenda 

3. Presentation of the minutes of the preceding annual general meeting and any 
intervening special general meetings 

4. Business arising from the minutes 

5. Reports: 

a) Directors 

b) Management 

c) Other officers and special committees 

d) Delegates to other organizations 

6. Auditor's report and financial statements and adoption of them 

7. Appointment of auditors 

8 Resolutions and recommendations 

9. Election of directors 

10. New business 

11. Adjournment. 


Appointment of Auditor 

4.05 a) The members, by ordinary resolution at each annual general meeting, shall appoint an 
auditor to hold office until the close of the next annual meeting. 

b) Despite the provisions of subparagraph a), where an auditor is not appointed at an 
annual general meeting, the incumbent auditor continues in office until the successor is 
appointed. 

c) The Board or a committee of the Board shall approve the remuneration of the auditor. 
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ARTICLE V Allocations 


Reserves 

5.01 a] The directors shall set aside not less than 5% of any surplus in a reserve before 
allocating a patronage dividend. 

b] Other provisions relating to reserves shall be as specified in the Act and regulations. 


Allocation of Surplus in a Fiscal Year 

5.02 The provisions regarding the allocation of surplus arising from the operations of the 

Co-operative in a fiscal year and the payment of those amounts as a patronage dividend shall 
be as specified in the Act. 


Allocation of Unallocated Earnings from Previous Years 

5.03 The Board may allocate among and credit or pay to the members as a patronage dividend: 

a) any reserves, other than reserves the Co-operative is required to maintain pursuant to 
the Act, and 

b) any unallocated earnings from previous fiscal years, 

in proportion to the business done by the members with or through the Co-operative in the 
immediately preceding fiscal year, in the manner specified in the Act, and at a rate or rates set by 
the Board. 


Patronage Dividends Applied to Shares 

5.04 a) All or any part of the patronage dividend, declared under paragraphs 5.02 and 5.03, that 
the directors consider reasonable shall be applied to the purchase of common shares of 
the Co-operative. 

b) Each member hereby applies for the common shares described in subparagraph a) and 
authorizes the Co-operative to apply the patronage dividend described in subparagraph 
a) to pay for the highest number of common shares that can be fully paid for by the 
patronage dividend, and authorizes the Co-operative to apply the balance of the 
patronage dividend to the member's credit against the purchase of an additional 
common share. 


Non-payment of Small Patronage Dividends 
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5.05 The Co-operative will not issue patronage dividend cheques or common share redemption 
cheques for amounts less than $10.00. 

ARTICLE VI Directors 

Qualifications of Directors 

6.01 a) No person shall be a director if that person 

i) is not an individual; 

ii) is less than eighteen (18) years of age; 

iii) is of unsound mind and has been so found by a court in Saskatchewan or 
elsewhere; 

iv) has the status of bankrupt; or 

v) is a member of a class of persons described in the regulations. 

b) No person shall be a director if that person, or an entity of which that person is an 
officer, director, or member, has an account with the Co-operative that is more than 
ninety (90) days in arrears. 

c) No person shall be a director unless that person, or an entity of which that person is an 
officer, director, or member: 

i) is a member of the Co-operative, and 

ii) has purchased goods or services, or a combination of both, from the 
Co-operative during the preceding fiscal year, worth the collective amount of 
at least $2,000. 

d) Not less than a majority of the directors shall be ordinarily resident in Canada. 

Number of Directors 

6.02 The number of directors required to constitute a full Board is nine (9). 

Employees as Directors 

6.03 As many as three (3) employees of the Co-operative may be directors at the same time. 

Term of Office 
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6.04 a) Except as otherwise provided in this paragraph, a director's term of office expires at 
the conclusion of the third annual general meeting after being elected. 

b) A director elected by the members to fill a vacancy that occurs before the normal expiry 
of a director's term shall serve the balance of the term of the director being replaced. 

c) A director appointed by the Board to fill a vacancy that occurs before the normal expiry 
of a director's term shall serve as a director until the next annual general meeting. 

d) To provide for a rotation of terms, the members, by ordinary resolution at a general 
meeting and before elections are held at that meeting, may provide for directors' 
terms of office that are shorter than those provided for in subparagraph a). 


e) A retiring director shall be eligible for re-election except that no director shall be eligible 
for re-election after having served four (4) consecutive full terms, unless he or she has 
been out of office for at least one full year immediately preceding the election. 


Removal of Directors from Office 

6.05 a) The members of the Co-operative may remove any director from the office of director 
by a resolution approved by a majority of at least two-thirds (2/3) of the votes cast at a 
general meeting. 

b) A vacancy created by the removal of a director in accordance with subparagraph a) may 
be filled at the same general meeting at which the director was removed or, where not 
so filled, may be filled according to the provisions of paragraph 6.07. 

Directors Ceasing to Hold Office 

6.06 A director ceases to hold office when the director: 

a) dies or resigns; 

b) is removed from office under paragraph 6.05; or 

c) becomes disqualified from being a director. 
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Vacancies on the Board 


6.07 In addition to the provisions set out in the Act, the following provisions apply to vacancies on 

the Board: 

a) where there is a quorum of directors in office, the remaining directors may 
exercise all of the powers of the directors or may appoint one or more directors 
to fill the vacancies until the next annual general meeting; and 

b) where there is not a quorum of directors in office, the remaining directors shall 
call a general meeting for the purpose of electing directors to fill vacancies. 

Nominating Procedures 

6.08 a) At least ninety (90) days before the annual general meeting, the Board shall appoint a 
nominating committee from among the directors. 

b) At least sixty (60) days before the annual general meeting, the nominating committee 
shall call for nominations to fill vacancies or expired terms by displaying notices 
prominently where they can be seen by members. 

c) Any two (2) members may nominate a candidate for director by providing to the 
nominating committee a form or letter signed by both nominators and containing the 
signed consent of the nominee. 

d) Director nominations from the members shall be submitted to the nominating 
committee within thirty (30) days after the date that the nominating committee calls for 
nominations under subparagraph b). 

e) The nominating committee, in its discretion, may nominate additional candidates for 
the position of director, and shall use its best efforts to ensure there are at least as 
many candidates as there are positions to be filled. 

f) At least twenty-one (21) days before the annual general meeting, the nominating 
committee will make available to the members the profiles of all of the director 
nominees, including those nominated by the nominating committee. 

g) The nominating committee shall disclose to the members every director nominee's 
patronage of the Co-operative during the immediately preceding three (3) fiscal years 
and shall do so either: 

i) at the general meeting at which those director nominees are seeking 
election, or 

ii) when and in the same manner that they make director nominees' 
profiles available to the members. 
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h) There will be no nominations from the floor. 

Director Elections 

6.09 a) Where the number of director nominees exceeds the number of directors to be 
elected, the election of directors must be by secret ballot. 

b) Every member casting a ballot in a director election shall vote for a number of director 
nominees equal to or fewer than the number of directors to be elected. 

c) Any ballot, otherwise valid, that contains votes for fewer director nominees than the 
number of directors to be elected is deemed to be valid. 

d) Any ballot that 

i) contains a vote for anyone other than a director nominee, or 

ii) votes for more director nominees than the number of directors to be elected 
is deemed to be void. 

Place and Notice of Directors' Meetings 

6.10 a) The directors are entitled to meet at any place, and on any notice, that they consider 
appropriate. 

b) The president 

i) is entitled to call a directors' meeting at any time and, 

ii) on the written request of at least two (2) directors, shall call a meeting within 
two (2) weeks after the request. 

c) Notice of a directors' meeting need not specify the purpose of, or the business to be 
transacted at, the meeting. 

d) Attendance of a director at a Board meeting is deemed to be a waiver of notice of the 
meeting, unless the director attends the meeting for the express purpose of objecting to 
the transaction of any business on the grounds that the meeting is not lawfully called. 

e) Where the time and place of an adjourned Board meeting is announced at the original 
Board meeting, notice of an adjourned Board meeting is not required to be given. 
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Quorum 


6.11 The quorum necessary for the transaction of business by the directors at any Board meeting 
shall be five (5), a majority of the number of directors required to constitute a full Board under 
paragraph 6.02. 

Transacting Business at Board and Committee Meetings 

6.12 a) All questions at regularly and legally constituted meetings of the Board or any 

committee of the Board shall be decided by a simple majority vote. 

b) The presiding officer at Board and committee meetings is entitled to vote on any 
resolution but shall not have a second or casting vote in the event of a tie. 

c) Except as provided in subparagraph d), a resolution of the Board may be passed without 
a meeting where: 

i. all the directors consent in writing to the resolution; and 

ii. the consent is filed with the minutes of the proceedings of the directors. 

d) No Board resolution that involves the expenditure of money may be passed without 
a meeting of directors being held. 

e) Where all the directors consent, a meeting of the Board or a committee of the Board 
may be held by means of a telephone system or a communications facility other than a 
telephone system that permits all individuals participating in the meeting to hear and 
speak to each other, and an individual so participating is deemed to be present at that 
meeting. 

Directors' Duties and Powers 

6.13 a) The directors shall: 

i) exercise the powers of the Co-operative directly or indirectly through the 
employees and agents of the Co-operative; 

ii) direct the management of the business and affairs of the Co-operative; and 

iii) exercise the borrowing and other powers of the Co-operative as described in 
the Act. 

b) The directors, in addition to the general powers specified in subparagraph a), shall: 

i) appoint a general manager for the Co-operative, define the duties of that 
position, and supervise the carrying out of those duties; 
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Officers 
6.14 a) 


b) 

c) 


d) 

e) 


ii) fix the remuneration of the general manager and approve the scale of 
remuneration for the management group reporting directly to the general 
manager; and 

iii) fix the amount of the bond, if any, required for the general manager and other 
officers of the Co-operative and the employees. 


At its first meeting after the annual general meeting in each year, the Board 

shall elect or appoint, from among the directors: 

i) a president, 

ii) a vice-president, 

iii) a secretary, 

iv) a treasurer, and 

v) other officers if it deems it necessary to properly conduct the affairs of the 
Co-operative. 

No director shall hold more than one (1) office. 

The president shall: 

i) chair all general meetings of the Co-operative unless some other member is 
appointed by the meeting to do so; 

ii) chair all Board meetings unless some other director is appointed by the directors 
to do so; 

iii) be an ex-officio member of all committees appointed by the Board; 

iv) perform other duties and exercise other functions that are incidental to the 
office of president or that the Board requires from time to time. 

The vice-president, in the absence of the president, shall discharge the duties of the 

president described in subsection iv) of subparagraph c). 

The secretary shall: 

i) be responsible to ensure that correct minutes are kept of all general meetings 
and Board meetings; 

ii) perform or delegate other duties and exercise other functions incidental to the 
office of secretary or that the Board requires from time to time. 
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f) The treasurer shall: 

i) be responsible for the monies and securities of the Co-operative; 

ii) perform other duties that are incidental to the office of treasurer or that the 
Board requires from time to time. 

g) If the Board appoints officers other than the president, vice-president, secretary, and 
treasurer, it will specify their powers and duties at the time of appointment. 

h) The Board shall not delegate to any officer, or any other individual or committee, any of 
the powers, described in the Act, that the Board is prohibited from delegating. 

i) The Board, in its discretion, may remove any officer of the Co-operative from his or her 
position as an officer of the Board and elect or appoint another individual to fill the 
unexpired portion of that individual's terms. 


Directors' Committees 


6.15 a) The Board, by resolution, may: 

i) appoint, from among the directors, any committees that, in its discretion, the 
Board deems are necessary or desirable to conduct the business of the 
Co-operative, and 

ii) confer on each committee the authority and duties that, from time 
to time, the Board determines are appropriate. 

b) The Board may appoint, from time to time, up to two (2) individual members to 
advise each Board committee. 


c) The Board shall determine the remuneration of individual members it appoints under 
subparagraph b). 

d) The Board, in its discretion, may remove from the position any individual member it has 
appointed to advise a Board committee. 


Directors' Remuneration 
6.16 The Co-operative shall: 

a) pay its directors, for each day spent carrying out their activities as directors, at the rate of 
fifty percent (50%) of the daily remuneration that Federated Co-operatives Limited pays 
to its directors, from time to time, for their services as directors; and, for greater certainty, 
it is acknowledged that, on March 1, 2011, Federated Co-operatives limited paid its 
directors four hundred thirty-six dollars ($436.00) per day for their services; 
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b) in addition to the daily remuneration described in subparagraph (a), pay the president, 

while carrying out activities related solely to the role of president, monthly remuneration 
equal to the daily remuneration that Federated Co-operatives Limited pays to its 

directors, from time to time, for their services as directors; and, for greater certainty, 
it is acknowledged that, effective February 24, 2012, Federated Co-operatives Limited 
paid its directors daily remuneration of four hundred forty-eight dollars ($448.00) for 
their services; 

c) pay its directors, while carrying out their activities as directors, a vehicle travel allowance 
equal to the vehicle travel allowance that Federated Co-operatives Limited pays to its 
directors, from time to time, for using their vehicles while carrying out their activities as 
directors; and, for greater certainty, it is acknowledged that, on March 1, 2011, Federated 
Co-operatives Limited paid its directors a vehicle travel allowance of forty-two cents 
($.42) per kilometer; and 

d) reimburse its directors for reasonable out-of-pocket expenses incurred while carrying out 
their activities as directors. 
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ARTICLE VII Enactment, Amendment and Repeal of Bylaws 

Enactment, Amendment and Repeal of Bylaws 

7.01 a) The members, at any annual or special meeting called for the purpose, may enact, 

amend, repeal, or replace any bylaws where written notice of the proposed enactment, 
amendment, repeal or replacement has been: 

i) sent to the members with the notice of the meeting at which the enactment, 
amendment, repeal, or replacement is to be considered, by a simple majority of 
the votes cast at the meeting; or 

ii) not forwarded to each member with the notice of meeting at which the 
enactment, amendment, repeal, or replacement is to be considered, by a two- 
thirds (2/3) majority of the votes cast at the meeting. 

b) In lieu of the written notice required to be sent to the Co-operative's members under 
subparagraph a), the Co-operative may: 

i) insert the notice in not less than two issues of the newspaper circulating in the 
trading area; and 

ii) post the notice in a place that, in the opinion of the directors, is prominent and 
accessible to the members; 

and the provisions of the Act respecting newspaper notices for annual or special 
meetings shall apply. 


ARTICLE VIII Dissolution 

Statement of Dissolution 

8.01 Upon the dissolution of the Co-operative, the distribution of the property shall be in accordance 
with the Statement of Dissolution. 


Unclaimed Funds 

8.02 Any funds remaining and unclaimed by creditors or members after three (3) years from the 
date of approval of the dissolution of the Co-operative shall be distributed in accordance with 
the Statement of Dissolution. 
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